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FOREWORD 


The progressive political polarization of the world that this last decade has wit- 
nessed is perhaps nowhere more graphically reflected than in the field of international 
trade. Thus, in 1947, the United States exchanged $693,461,000 in exports and 
$224,947,000 in imports with communist-bloc countries; in 1958, the analogous figures 
were $113,000,000 and $64,000,000, respectively, the bulk of which was with Poland.’ 
To alter this situation, and ostensibly to promote world peace, Premier Khrushchev, in 
June 1958, invited President Eisenhower to explore with him the possibility of en- 
couraging more extensive commercial intercourse between the United States and the 
Soviet Union.” 

This overture was received with a polite show of interest and a promise of more 
detailed study,* but the further reply that was indicated was never forthcoming. 
If only to reassure friendly and uncommitted nations the world over of our sincerity 
of purpose, some explanation that would clearly and convincingly define our posi- 
tion in the matter seemed to be required. To this end, therefore, the Senate Com- 
mittee on Foreign Relations propounded and directed to the Department of State a 
series of twenty-two questions designed thoroughly to ventilate our policy toward 
trade with the Soviet Union—and, inferentially, other communist-bloc countries as 
well.* 

The response elicited, which Senator Fulbright has characterized as “one of the 
most comprehensive statements of the administration’s position on U.S.-U.S.S.R. trade 
relations available,”® reveals several serious obstacles to any meaningful commercial 
rapprochement. Although some of them quite patently stem from the “cold war”— 
and, accordingly, are beyond the scope of our inquiry—others seem directly traceable 
to the philosophical as well as practical difficulties that inhere in attempts to accommo- 
date state and private-trading systems. Thus, for example, while purporting to favor 
expansion of peaceful trading with the Soviet Union, the Department of State de- 
murs :° 


1 SENATE CoMM. ON ForeEIGN RELATIONS, 86TH CoNc., Ist Sess., U.S.-U.S.S.R. TrapE RELATIONS 1 
(Comm. Print 1959). 

* Id. at 3-6. * Id. at 7. 

“Id. at 9-27. M8. ot x. 

* Id. at 10. 


. 
f 
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The administration considers that U. S. trade with the Soviet Union is conducted, and 
should continue to be conducted, by private American businessmen. The proper function 
of the U. S. Government is merely to establish the framework within which such trade 
takes place. The administration therefore considers that the most direct and effective 
method by which United States-Soviet trade can be increased is for the Soviets to purchase 
more in the United States, and for the Soviets to offer a wider selection of products at 


reasonable prices. 


Again, in discussing the granting of “most-favored-nation” treatment to the Soviet 
Union, the Department warns of? 

. the inability of a state trading country like the Soviet Union to grant reciprocal con- 
cessions to the United States which would be comparable with most-favored-nation treat- 


ment by the United States. 


And in explaining the general lack of interest on the part of businessmen in pursuing 
trade prospects with the Soviet Union, the Department observes :* 

There are very real difficulties in making commercial contacts and obtaining commercial 
data from the Soviet Union, which conducts foreign trade as a state monopoly and does 
not disclose information normally made available by countries interested in expanding 
trade or desired by American businessmen interested in exploring trade opportunities with 


the Soviet Union. 


Of more than passing interest, too, is the dim view that the administration takes 
towards a proposal to establish a U. S. Trading Corporation, which would employ 
state-trading techniques to counter Sino-Soviet penetration of world markets.* Apart 


from some question as to the effectiveness of such an instrument, the Department of 


State moralizes:'° 
Creation by the United States of a trading corporation would be in imitation of Soviet 
state-trading methods and contrary to traditional U. S. encouragement to and reliance on 


free markets. 


The form in which we cast and direct our foreign trade today has profound im- 
plications for our future. Our contributors have sought to illuminate at least one 
dimension of this problem by analyzing our present officially articulated policy toward 
state trading in the light of actual practices at home or abroad. Whatever tack is 
ultimately followed in this regard should be chosen free of emotive and other 
irrational considerations. It is to this liberation that this symposium has hopefully 


been addressed. 
MeELvIn G. SHIMM. 


"id. at 11. 

°Id. at 14. 

° HLR. 2159, 86th Cong., 1st Sess. (1959). 

1° SENATE CoMM. ON ForEIGN RELATIONS, OP. cit. supra note 1, at 25. 





UNITED STATES POLICIES TOW ARD 
STATE TRADING* 


BERNARD FENSTERWALD, JR.t 


INTRODUCTION 
The first several drafts of this article had added to the title (“United States Policies 
Toward State Trading”) the subtitle: “Mild Schizophrenia.” Certainly the various 
“policies” of the United States toward “state trading” almost defy logical arrange- 
ment. If they had been dreamed up by a single individual rather than a single 
government, that individual would doubtless be classified as suffering from a split 


personality. 

The basic policies of the United States fall into three categories: political, eco- 
nomic, and judicial. There is an inseparable intertwining of these three elements— 
in fact, the political and economic are so closely related that they are dealt with 
simultaneously in part one of this paper; the judicial policies, however, are dealt with 
separately in part two. 

Throughout, there is an underlying theme of “Do as I say, not as I do.” For 
example, the United States Government’s official “line” has always strongly favored 
free trade and strongly opposed state trade. Yet, the United States engages in state- 
trading activities whenever it is to its advantage to do so. But despite the example 
which it sets, the United States often tries to discourage its friends and allies from 
engaging in similar activities. 

As another example, consider the question of sovereign immunity for state- 
trading entities. Foreign state-trading entities rarely receive immunity from juris- 
diction in American courts. At the same time, however, the Justice Department has 
no hesitancy in pleading sovereign immunity for United States state-trading entities 
when they are sued abroad. 

Before beginning an analysis of American policies toward state trading, it is neces- 
sary to devote a few words to the problem of what is encompassed in the term “state 
trading.” The term obviously has different meanings for different people. One apt 
way to describe state trading, however, would be to say that in its pure form, it 
would be found at the opposite end of a spectrum of international trade from what is 
classically called free trade. 

There is probably no such thing left in the world today as a pure free-trade 
country—a country where the government exercises virtually no controls over ex- 


* The writer wishes to express his deep gratitude to Mr. Robert Bevan, Miss Gloria Caruthers, and 
Mr. Earl Kenneth Moore for their valuable assistance in the preparation of this paper. 

+ B.S. 1942, LL.B. 1949, Harvard University; M.A. 1950, School of Advanced International Studies. 
Chief Counsel, Subcommittee on Constitutional Amendments of the Senate Committee on the Judiciary. 
Assistant to the Legal Adviser, United States Department of State, 1950-56. Contributor to legal and 


other periodicals. 
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ternal trade. There was a time in the nineteenth century when the largest inter- 
national trader of them all, Great Britain, approached pure free trade. But none 
of the major traders of the globe today is anywhere near this end of the spectrum. 

Conversely, there is a whole bloc of countries today where the external trade not 
only is completely controlled by the government, but is also conducted by agencies 
of the government. This is, of course, the Sino-Soviet bloc. These countries would 
represent the other end of the spectrum from the now nonexistent free-trade coun- 
tries. 

Between these extremes lie all sorts of variants. During the nineteenth century, 
the United States approached free trade, with tariffs being the only important gov- 
ernmental interference with private international trade. During the twentieth 
century, however, owing in large part to two World Wars, the United States has 
moved much nearer the other end of the spectrum. Thus, today we have (in addition 
to higher tariffs) a host of methods of interference by the Government. There are 
any number of restrictions, both economic and financial, upon exports and imports. 
In addition, the United States Government has itself entered the commodity markets 
in a large way. Although we are still a long way from the Soviet position, we are 
equally far from the nineteenth-century concept of free trade. 

That we, in fact, engage in considerable state trading, however, is probably not 
as important as the fact that we do so in a highly defensive manner. Our attitudes— 
and, indeed, our policies—toward state trading reflect a guilty feeling. We would do 
well to try to rid ourselves of this approach. 

The chances are very great that we shall engage in progressively more state 


trading in the future. If it is to produce the best results for us, we must realize that 


such trading is nothing new; that there is nothing inherently “bad” about it; that 
state trading and free enterprise not only are compatible, but also can be comple- 
mentary; and that state trading can fulfill certain national interests that cannot be 
served by private trading. 

How far we must progress toward realistic self-interest in our attitudes and 
policies is revealed in the present inconsistent manner in which we approach state 


trading—by ourselves and by others. 


I 
Po.iticaL AND Economic Poticies 


A. Policies of the United States toward State-Trading Activities of Its Own 


1. What We Say 

The titular head of the United States Government has officially said that this 
country is not a state trader. In a speech before a joint session of the Canadian 
Parliament, on July 9, 1958, President Eisenhower typified our Government’s ap- 
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proach to the subject of state trading, when he discussed the question of the im- 
balance of trade between the two countries. The President said:’ 

The United States and Canada are not state traders. Ali the products of industry manu- 
factured in the United States and sold to customers abroad are sold through the enterprise 
of the private seller. These articles come to you here in Canada only because of the 
desire of the individual Canadian consumer to buy a particular piece of merchandise. 
The United States Government does not place goods in Canada as part of a state-directed 


program. 


Again, an official denial of state-trading activities was voiced by the President in 
his correspondence of this past summer with Nikita Khrushchev, Chairman of the 
Soviet Union’s Council of Ministers. After saying that expanded trade between the 
United States and the Soviet Union could be of mutual benefit, the President em- 
phasized the free-trade status of the United States by stating :° 

As you know, United States export and import trade is carried on by individual firms 
and not under government auspices. There is no need, therefore, to formalize relations 
between United States firms and Soviet trade organizations. Soviet trade organizations 
are free right now, without any need for special action by the United States Government, 
to develop a larger volume of trade with firms in this country. 


In general, then, the official policy of the United States is to deny the existence 
of state-trading activities by the Government. In searching hundreds of statements 
and speeches by public officials, and most especially press releases made available by 
the State Department on speeches delivered by its top-drawer personnel, any number 
of appeals were found for “new confidence in the free enterprise system and con- 


fidence in the trading system that has made us the envy of the world.” 


2. What We Do 
Despite the glowing references of official spokesmen to “private enterprise,” 
free trade,” and other such antipodes of state 


” 6 


“noninterference with commerce, 
trading, the political and economic policies of the United States are—most naturally 
and rightfully—aimed at achieving the largest measure of security and well-being for 
the American people. These policies are energetically conducted in the direction of 
fostering a strong base for American industry and agriculture, and finding outlets for 


* Address of the President to the Members of the Senate and the Commons, House of Commons 
Chambers, Parliament Buildings, Ottawa, Canada, July 9, 1958. Quoted from an official White House 
Release of the same date. 

* Letter from the President to Nikita Khrushchev, Chairman of the Council of Ministers, Union of 
Soviet Socialist Republics, July 14, 1958, in reply to a letter from Mr. Khrushchev, dated June 2, 1958. 
Quoted from an official White House Press Release of the same date. 

* Address by C. Douglas Dillon, Deputy Under Secretary of State for Economic Affairs, before the 
National Machine Tools Builders’ Association, Chicago, Ill., April 24, 1958. Dep't of State Press Release 
No. 209, April 23, 1958, p. 8. It should be noted that the State Department is required to report certain 
state-trading activities to GATT (under art. XVII), but the Department defines state trading very nar- 
rowly. Included in the report are certain programs of the Bureau of Mines, Atomic Energy Commission, 
and General Services Administration; omitted are such huge activities as those carried out by the 
Commodity Credit Corporation. 
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this continuously expanding economy. In achieving and maintaining these policies, 
the United States has probably become the largest state trader in the world, outside 
the Sino-Soviet bloc.‘ 

State trading, in the modern concept of the term, is not necessarily limited to 
governmental participation within the framework of international commerce in direct 
competition with private enterprise. Put more simply, because of their size, some 
of the commercial projects undertaken by the United States Government would be 
beyond the normal scope of private industry. This does not prevent the activity, 
nonetheless, from being state trading. By the same token, the term is not dis- 
torted by referring to state trading by the Soviet Union and the fact that there 
is no private international trade in that country’s economy with which the Govern- 
ment could compete. 

a. Agricultural commodities. By all odds, the largest and most active government 
trade enterprise of the United States is the Commodity Credit Corporation (CCC), 
which is organized and operated within the general framework of the Department 
of Agriculture, but which has prominent liaison with many other sections of the 
executive branch. Among these are the General Services Administration (GSA), 
International Cooperation Administration (ICA),° Office of Civil and Defense 
Mobilization (OCDM), United States Information Agency (USIA), and most of 
the executive agencies. 

The Commodity Credit Corporation, through its price-support program, acquires 
stocks of various farm and dairy products. These stocks amounted to something 
over $5,000,000,000 on January 31, 1958.6 The CCC is continuously seeking useful 
outlets for the disposition of its holdings. Some are sold in the United States; some 
are sold on the export market—both for dollars and foreign currencies; some are 
turned over to government agencies for emergency disasters, such as drought and 
floods; some are used to feed the armed forces, and some are bartered for 
foreign raw materials and manufactured products. Substantial quantities are do- 
nated to needy people in the United States and overseas. 

From a profit-and-loss angle, the Commodity Credit Corporation, despite its 
huge volume, which has averaged about $5,300,000,000 per year since 1953,’ could not 
stay in business as a private concern. For the single year ending June 30, 1958, its 
books showed a loss of over $1,000,000,000.8 

Although the Commodity Credit Corporation had, during the past, engaged in 

* Attention is invited to CommMopiry Crepir Corporation, U.S. Dep’r oF AGRICULTURE, REPORT OF 
FINANCIAL CONDITION AND OPERATIONS (1958). 


® The International Cooperation Administration is a semiautonomous agency, but within the Depart- 
ment of State for organizational purposes. 

* Published statement by Commodity Stabilization Service, U.S. Dep’t of Agriculture, Washington, 
D.C., April 1, 1958. 

7U.S. Dep’r oF AcricuLtureE ANN. Rep.: OrperRLy LiguipaTION OF STOCKS OF AGRICULTURAL CoM- 
MODITIES HELD BY ComMMopiTy CREDIT CORPORATION AND THE EXPANSION OF MARKETS FOR SURPLUS 
AGRICULTURAL ComMopiTikEs (1958). 

*Commopity CrepIT CorPoRATION, Op. cit. supra note 4, at 10. 
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limited export activity, the passage of the Agricultural Trade Development and 
Assistance Act of 1954° boosted it into the mainstream of international trade. 

Title one of this Act authorizes the President to carry out a program for the sale 
of United States surplus agricultural commodities under agreements with friendly 
nations or organizations of friendly nations. In essence, this provides for the sale of 
agricultural surpluses by payment in foreign currencies. These currencies accrue to 
the gredit of the Commodity Credit Corporation, but at the same time, they are 
avaifable to the Government generally, to be used for a large variety of purposes, as 
stipulated in the Act. 

Title two of this Act is of a humanitarian nature—which Senator Hubert 
Humphrey, of the Senate Agricultural Committee, called “a clear and specific give- 
away program.””° It has little to do with state trading, except in the political concept 
of trading food for friendship. 

Title three is usually referred to as the barter provision of the Act, and generally 
speaking, it enables the Commodity Credit Corporation to dispose of surpluses, 
taking in exchange strategic materials which are needed by this country for stock- 
piling purposes. It is under this provision that the General Services Administration, 
Office of Civil and Defense Mobilization, and Department of Defense, among 
other agencies of the Government, acquire materials for national and supplemental 
stockpile inventories.” 

b. Government financing of trade. Another major facet of United States state 
trading is the huge international banking business in which the United States Gov- 
ernment engages and which underlies international trade. The direct or indirect 
effect of the various banking activities upon international trade varies from program 
to program. The Export-Import Bank was established to promote directly an in- 
crease in United States overseas trade, and despite the provision in the Export-Import 
Bank Act of 1945 that prohibits it from competing with private investors, some quar- 
ters feel that, in actuality, it does offer considerable competition to private invest- 
ment.’* Other programs (such as mutual security programs, ICA, Development 
Loan Fund, etc.) have other ends in view than promotion of United States trade, but 
they, too, constitute financing for a huge amount of such trade which would not take 
place without them." 


° 68 Srat. 454, as amended (codified in scattered sections of 7 U.S.C.). 

*° Hearings Before the Senate Committee on Agriculture and Forestry on Policies and Operations 
Under Public Law 480 (83d Congress), 85th Cong., 1st Sess. 3 (1957). 

™ The Office of Civil and Defense Mobilization does not conduct procurement operations for strategic 
materials itself. Purchases are made through the General Services Administration, and barter proposals 
are handled by the Barter and Stockpiling Division, United States Department of Agriculture. OCDM 
(Executive Office of the President) Press Release No. 644, Sept. 3, 1958. 

7? The charge that public lending has contributed to an unfavorable climate for foreign investment 
has neither been proved nor disproved. There have been two advertised governmental attempts to evaluate 
United States policy toward continuation of its international loan assistance—namely, the Randall Com- 
mission in 1954, and the Second Hoover Commission in 1955. Cf. 59 Stat. 527, 12 U.S.C. § 635b 
(1952). 

® The International Bank for Reconstruction and Development (IBRD), and its sister organization, 
the International Monetary Fund (IMF), are multilateral banking facilities established under the Bretton- 
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Our ideological preoccupation with free enterprise has resulted in a lack of co- 
hesion or direction in these various state-banking activities. Sometimes our pre- 
occupation with economic ideology results in serious political deficits. Compare, for 
example, the statements by a United States official and a Soviet official. Albert J. 
Powers, a Commerce Department trade consultant, who headed a United States 
delegation to the 1955 International Industrial Exposition in Bogota, Colombia, gave 
the following reply to a Colombian reporter who asked if there was any hope of 
getting money from Washington for development projects:"* 

It is the policy of my government not to intervene in the financing of activities which 
should properly be promoted by private enterprise. It is up to your people to create 
business and industrial opportunities which will attract investment capital from the United 
States. Remember, too, that you must offer the possibility of greater profits than can be 
obtained at home. This is a time of exceptional inducements in my country for domestic 
financial ventures. 


Consider now this statement delivered by the Soviet representative at the Afro-Asian 
Peoples’ Solidarity Conference at Cairo, in December, 1957:"° 

We are ready to help you as brother helps brother, without any interest whatever, for 
we know from our own experience how difficult it is to get rid of need. Tell us what you 
need and we will help you and send, according to our economic capabilities, money needed 


in the form of loans or aid. 


This /aissez faire attitude, which has been crystallized during the past five years 
among some officials of the present administration, is in sharp contrast to the 


policies formed by still other United States Government departments; and the result 
is an opportunity for the Soviet Union to point up case after case of schizophrenia 


in policy among United States agencies and departments responsible for state-trading 


activities. 

c. PX’s. Another segment of government operations, which has been looked 
upon with increasing disfavor by the American business community, as well as some 
foreign governments, is in the nature of unappropriated funds organizations. The 


+99 


most important of these are the multitudinous military “PX’s” which are strung 
around the globe.!® 

Basically, the purpose of the military exchange is to provide merchandise and 
services at reasonable prices for the health, comfort, and convenience of military per- 
sonnel, their dependents, and, in some cases, civilian employees of the armed forces. 


Receipts in excess of expenditures derived from the operation of these exchanges are 


Woods Agreement. Both have their permanent headquarters located in Washington, D.C. They are not 
official United States departments, although this country is a prominent member nation in both the Bank 
and the Fund, and holds sufficient shares to command a position of power in both organizations. 

** Waldo, Why Latin America Distrusts Us, Harper’s Magazine, Nov. 1958, p. 86. 

*® Quoted from Dep't of State Press Release No. 96, March 3, 1958, p. 2. 

*® Reference is made to Memorandum prepared in response to a request by the Japanese Embassy in 
Washington, on behalf of the Supreme Court of Japan, for information and data relating to unappropriated 
fund activities in the United States. U.S. Dep't of Justice, April 4, 1958. 
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required to be used to supplement appropriated funds provided by Congress. These 
functions have been held to be instrumentalities of the United States Government 
and immune from the jurisdiction of the courts of the United States.’ Indeed, this 
is not a small nor a simple operation of the government. During the year 1956, 
some 365 exchanges were operated, and gross receipts of over $520,122,000 were 
realized in the domestic system alone.'® 

In most cases, the Government buys direct from the manufacturer at jobber prices 
and sells below wholesale in its vast chain of outlets, ranging from department stores 
to snack bars. Hundreds of associations and merchants’ organizations have gathered 
force to block and curtail this “competitive advantage” of government operation over 
the private retailer—but this “giantism” of government sales continues to expand, with 
ninety additional exchange outlets opening and some 400 employees being added in 
fiscal year 1956.'° 

Traditionally, armed forces exchanges are perhaps more appropriately classified 
within the military segment of government and at most only on the fringe of state 
trading. But in the past few years, millions of dollars have been spent in oversea 


areas where our military operations are located to procure indigenous wares and 
services. These transactions are made through United States official channels. The 
program has been such a success that there is a desire to improve it even more—make 


it better, more important, bigger, by such volume-building effects as offering credit 
and charge accounts. This merchandising mushroom of the Government has been 
such a giant that it is affecting our national economy and those of foreign countries 
as well. 

Naturally, no one goal provides a complete guide to governmental policy in eco- 
nomic matters. In an economy such as ours, where changes are rapid and far- 
reaching, the accent of policy shifts according to the logic of events. As outlined 
above, the Government has established itself in many business operations traditionally 
reserved for the private sector. Such action has been necessary, but it does not alter 
the fact that the Government has emerged as a major competitor of huge proportion. 
Even though the United States officially prefers not to be classified as a state-trading 
national entity, the logic of events prove it to be a state trader on a great many 


occasions. 


3. Explanation of this discrepancy between words and deeds 

The President’s remarks before the Canadian Parliament when he said the two 
countries were not “state traders” were made with measured and purposely chosen 
words. Thus, he said:* 


17 Brodhead v. Boothwick, 174 F.2d 21 (gth Cir. 1949). 

18 Hearings Before a Special House Subcommittee on Military Exchange Matters, 85th Cong., 1st Sess. 
3334 (1957). 

2° Statement issued by National Retail Dry Goods Association, Washington, D.C., July 10, 1957. 

2° White House Press Release, supra note 1. (Emphasis added.) 
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All the products of industry manufactured in the United States and sold to customers 
abroad are sold through the enterprise of private sellers. 


He significantly avoided any reference to products of agriculture which orginate in 
the United States and which enter the world market. If the term “agriculture” had 
been used in the President’s speech, it would have hit an extremely tender nerve 
with the Canadians, because both nations have homogeneous farm surpluses to be 
disposed of in foreign markets. 

When the President said that “the United States and Canada are not state 
traders,” he was rather speaking in relative terms. Neither country is a state trader 
in the sense that the Soviet Union is. In neither country is the bulk of international 
trade carried out by the government., However, in both cases, there are severe 
governmental restrictions and controls over virtually all foreign trade. And, from 
a volume standpoint, as has been noted above, the United States Government itself 
is probably the world’s largest state trader outside the Sino-Soviet bloc—z.e., the 
United States Government buys and sells more than any other free-world govern- 
ment. Of course, this still represents only a small percentage of United States over- 
seas trade. 

There is an obvious reason for this discrepancy between words and deeds of the 
United States Government—this seemingly apparent case of schizophrenia. The 
United States rejects the tag of “state trader” primarily for ideological or philosophical 
reasons. As the leading power in the noncommunist world, we feel that it is 


necessary officially to assume a position as the unequalled bastion of free enterprise. 


The Government disposes of its commodities by way of various channels, as dis- 
cussed above in this article, but the Congress has always inserted a provision for 
private enterprise to have a hand in the transactions. Actually, this does not detract 
substantially from the state-trading aspect. For example, all agreements for the sale 
or other means of disposal of government-owned agricultural commodities are 
approved, rejected, or modified by an interagency staff of the executive branch.2_ The 
various private export firms that handle the shipping details are frequently only entre- 
preneurs for the Government. The goods are transferred to them by government 
loan and often sold by approval of one government to another government. This 
is not too unlike the twenty-odd trading agencies which operate as the specialized 
concerns for importing and exporting Soviet commodities. In other words, the free- 
enterprise aspects are basically only window-dressing. 

The defensive attitude of governmental officials is really unnecessary, however, 
as state-trading activities frequently complement private enterprise rather than dis- 
place it, although it is difficult to determine the line at which government activity 
ceases to supplement and complement private industry and begins to compete 
with it. 


** Full explanation of this operation is offered in Hearings, supra note 10. 
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B. Policies of the United States Toward Trading Activities by Its Own 
Citizens with Foreign State-Trading Entities 


1. No over-all policy of encouragement or discouragement 

There is no abstract, over-all governmental policy of encouragement or discourage- 
ment of trade between private United States citizens and foreign state-trading 
organizations. However, the very lack of encouragement is itself a dampener upon 
such trade. This is well illustrated by the exchange of correspondence last summer 
between Mr. Khrushchev and President Eisenhower. This now famous correspond- 
ence was initiated by the Soviets, and it was a classic example of “heads I win, tails 
you lose” diplomacy. 

The Soviet Union claims to want an expansion of trade with the United States, 
and this may be a major point in the switch in Soviet strategy. The beginning of 
this “new look” in the Soviet economic offensive dates from sometime around the 


year 1953, and roughly corresponds with the appearance of new faces among the 


leadership in the Kremlin, following the death of Joseph Stalin. The new Soviet 
“administration,” headed by Khrushchev, has emphasized trade and aid as a part of 
their intensive diplomatic campaign. They have sought and found points of weak- 
ness in the free world and have concentrated heavily on these points with vigor 
and determination. 

The President reminded the Soviet Chairman that there is still much room for 
expansion of trade under current regulations without undertaking any new pro- 
cedures. Had his answer been one of a flat negative nature, it would have been a 
propaganda victory for the Soviet Union. At the same time, his reply was an 
attempt by the United States to minimize Soviet gains from the ploy. Although Mr. 
Eisenhower rather deftly batted the ball back into the Soviet court, it was clear that 
there is no real desire on the part of the United States Government to increase trade 
with the Soviet bloc. And the high-sounding statements favoring more trade in 
the Eisenhower reply induced very few, if any, American businessmen to seek new 
Soviet customers. 

Despite the political difficulties discouraging trade between the United States 
and the large state traders of the world, who, coincidentally, are primarily Sino- 
Soviet-bloc countries, there are a number of other difficulties standing in the way. 
There are the obvious difficulties with such things as patents, copyrights, royalty 
payments, and trademarks, which the Soviets do not necessarily recognize or 
respect. 

In the Soviet Union, there are some twenty-three or twenty-four trade organiza- 
tions which operate in specialized commodities and with which American business- 
men may deal. China and other communist countries have similar organizations 
for foreign trade. In addition, most countries permit the embassies of communist 
countries to include trade delegations among their regular staff. This personnel is 
transferred around from capital to capital and generally handles much of the mer- 
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chandise channeling with the Soviet Union. One major exception to this rule is 
the United States. At the time of the United States’s recognition of the Soviet 
Union tin 1933, it was agreed that the Soviet trading agency established in New York 
City in 1925 would continue as the official trading agency here. This firm, known 
as Amtorg, is a corporation which is organized under the laws of New York and is 
wholly-owned by the Soviet Union. It is with this corporation that most American 


businessmen deal in their transactions with communist countries. 


2. The Cold War 

The “cold war” has resulted in a substantial check upon trade with the Sino-Soviet 
bloc and has, accordingly, imposed severe restrictions on trade with most of the 
world’s state traders. 

About ten years ago, the United States Government instituted controls over the 
flow of strategic goods to the Soviet Union, the European satellites, and Com- 
munist China. Upon the outbreak of the Korean War in mid-1950, an embargo was 
immediately placed on exports to North Korea. The export control policy toward 
Communist China increased in its restrictiveness, and a complete embargo was 
ordered in December 1950, after the Chinese directly participated against United 
Nations’ forces in Korea. In the spring of 1951, general export licenses to European 
countries of the Sino-Soviet bloc were revoked, and the requirement of prior ap- 
proval by license was extended to cover all goods shipped to the Sino-Soviet bloc. 
Since 1954, this policy has been liberalized to cover only strategic goods with re- 
spect to East European nations; but the embargo against Communist China has 
stood. 

Imports from North Korea and Communist China have been under license con- 
trol since December 17, 1950, by the Foreign Assets Control Regulations of the 
Treasury Department. The Trade Agreement Extension Act of 1951 withdrew 


benefits of trade agreement concessions from the Soviet Union and its satellites, and 


an embargo was imposed on the importation of certain items from the Soviet Union.”* 


There is a complete embargo on the importation of all goods from Communist China. 
United States trade with Sino-Soviet-bloc countries amounts to a very small fraction 
of our total foreign trade. For example, in 1957, exports to the Sino-Soviet bloc 
were only four-tenths of one per cent of total United States nonmilitary exports, and 
imports from this bloc represented five-tenths of one per cent of all United States 
imports.”* 

One of the most active battlegrounds of the cold war is emerging in the neutral 
underdeveloped nations. The prime weapons will be trade and assistance. The 
strategy of the new Soviet leadership, both internal and external, will center on an 

?8 WorLp TRADE INFORMATION SeERvicE, U.S. Dep’r oF ComMERCE pt. 3, at 1-8 (1958). Cf. Stat. 73, 
19 U.S.C. § 1362 (1952). 

28 The following countries are listed by the Department of Commerce as constituting the Sino-Soviet 
bloc: the Soviet Union (including Estonia, Latvia, and Lithuania), Albania, Bulgaria, Czechoslovakia, 


East Germany, Hungary, Poland, and Rumania, in addition to Communist China, Outer Mongolia, North 
Korea, Manchuria, Inner Mongolia, and Tibet. 





Unirtep States Potictes 379 


economic offensive. The trade drive will bring raw materials into the orbit, especially 
into Czechoslovakia and East Germany, for manufacturing. And as a consequence 
of the increasing industrialization of the Soviet Union itself, state trading with non- 
industrialized areas will become easier. 

Keeping this in mind, the United States must meet the challenge of this Soviet 
economic drive, but this can only be done on a governmental basis. The private 
sector could not finance the operation or take the risk. For example, the Soviet 
Government is freely offering loans at 2!4 per cent, whereas United States private 
business must have considerably more. Even the United States Government’s asking 
rate stands at 34 per cent.** The only answer may be more state trading on the 
part of the United States in the field of finance. 


3. Unreliability of state trading 

There is one strong advantage in favor of the free-enterprise system which the 
United States must continue to emphasize. That is, business with a state-trading 
corporation is unreliable and unpredictable. Frequently, it is based on war-economy 
reasons. State traders often upset markets by spot sales. These may be made with- 
out relation to the cold war. The Soviets have recently been in and out of the tin 
and aluminum markets. In the case of tin, Soviet dumping kicked the bottom out of 
free-world tin prices this past fall. The International Tin Council countered by 
buying at a stabilizing price, but its funds ran out and the price plunged more 
than ten per cent, causing heavy losses to tin-producing nations such as Bolivia, 
Malaya, and areas of Africa.** Here, again, “Good ole Uncle Sam” rushed to the 
rescue by buying for his stockpile. In the spring of 1958, dumping prices on high- 
grade Soviet aluminum caused a ten-cent-per-pound cut in price by Canada’s Alumini- 
um Limited, and United States concerns were forced to follow with price cuts in 
order to compete on the world market.*° The Soviets could easily have based their 
activities on a combination of a need for dollars and a surplus of tin and aluminum; 
political objectives could have been secondary. But this might have also been a 
“show of strength.” 

All the blame for the unreliability and unpredictability of state trading cannot be 
blamed on the Soviets, however. In the 1957 hearings held by the United States 
Senate, United States exporters complained bitterly about the allegedly irrational 
decisions handed down by various government agencies concerned with selling United 
States surplus commodities. 

The unreliability of trade with state-trading corporations would probably not 


greatly bother some of our larger corporations, such as General Electric or Ford 


Motors, but it would be of prime concern to a smaller company whose objectives 


** Attention is invited to the statement and testimony of C. Douglas Dillon, Under Secretary of State 
for Economic Affairs, in Hearings Before the Subcommittee on Foreign Trade Policy of the House Com- 
mittee on Ways and Means, 85th Cong., 2d Sess. 3 (1958), also published as Dep’t of State Press Release 
No. 726, Dec. 1, 1958. 

*5 See Time, Sept. 29, 1958, p. 87. 

#© Reynotps METAL Co., WorLD TRADE AND THE ALUMINUM INDUSTRY 30-35 (1958). 
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would be dislocated by spot trading. In the past, the Soviets have not sought 
permanent markets for their goods, and did not wish to rely on foreign sources— 
their apparent goal being self-sufficiency for the supply of most items. Most of their 
trading has consisted of spot sales and purchases, and this has made for inherent 
difficulties in international trade, the large bulk of which is based on permanent 


commodity markets. 


4. Psychological blocks 

There are psychological impediments weighting on most American businessmen 
which disinclines them to deal with communist state traders, even if the United 
States Government had no objections. Regardless of formal government statements, 
there is a general feeling in the American business community that the United States 
Government frowns at any and all trade with the Sino-Soviet bloc. This is true 
despite the lack of any specific act by the Government in discouraging trade in the 
nonstrategic items, and despite such things as the Eisenhower-Khrushchev exchange 
of letters. There are a number of reasons for this feeling in the business community. 

The general political and emotional atmosphere and bias of the cold war is 
a psychological impediment to the businessman. The men who make the policy 
decisions for their firms are affected by the whole anticommunist feeling of the 
country. One State Department official said, “If 1 were a United States businessman, 
I would not deal with a Soviet state-trading corporation.” He said further, “Busi- 
nessmen are right in concluding that the United States Government does not, in fact, 
want any expansion of trade with the U.S.S.R.” 

American businessmen are, in fact, most reluctant to deal with Sino-Soviet-bloc 
trading corporations. They do not want to have to explain to a congressional com- 
mittee why they sold something to the Soviets, whether or not they are required 
to have an export license. They do not want to be barred from contracts with the 
United States Government because of sales to the Soviet Union or its satellites. They 
do not want to be subjected to unusual FBI checks. They want to be thought of as 


“good Americans.”*? 


One might recall the troubles of Douglas Aircraft when it sold war planes to 
the Japanese before Pearl Harbor. The corporation and Mr. Douglas personally 
were subjected to great criticism, despite the fact that they asked, and received, the 
permission of the United States Government to ship the planes. 

Another central fact of importance to businessmen in dealing with state-trading 
countries—and one which cannot be overemphasized—is that this bloc economy is 
set apart as a closed system, feeding on paced industrialization and developed in 
isolation from the world market. Prices and costs are not measured in the terms 
of the free world. The usual concepts of trade lose their conventional meaning 


27 Of course, these statements are made in broad terms, as there is a small group of American business 
representatives in Moscow, the majority of whom were admitted following the Eisenhower-Khrushchev 


letters. 
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when applied to this type of economy. Very few businessmen can afford to gamble 
in such a market. 

Technically, then, American businessmen are free to carry on business with the 
Soviet state-trading agencies, other than in strategic goods, without fear of direct 
prohibition by the United States Government. This is not true of Communist China, 
where there is a total United States embargo in effect, but this is a political question 
rather than one of economics and will be discussed below. But the psychological 
impediment—when added to the other difficulties—is too great to expect any 
volume of trade between the United States and the Soviet bloc in the near future. 


C. Policies of the United States toward State-Trading Activities of Third Countries 


1. Do as | say 

From a philosophical, ideological, propaganda standpoint, we are ali for free 
trade and against state trade, but this is basically, “Do as I say, and not as 1 do.” For 
there are times when the hard facts of necessity make themselves felt in high govern- 


ment circles. 
One of these “fact” statements was made before a gathering of business leaders 


by a State Department officer. In explaining the sale of American agricultural 


surplus commodities abroad, he said :*° 

Regardless of whether exports are commercial or handled under the economic aid or 
Public Law 480, it is important that they be competitive in price. The Commodity Credit 
Corporation has the authority, and uses it, to make exports of commodities acquired 
through price export operations competitive in foreign markets. This authority must be 
used wisely and with scrupulous care because it 1s a matter of a government decision on 
prices, in competition with private business, or government in other countries. We define 


this as a matter of making our exports competitive. 


Some third countries are unfeeling enough to point out that we are selling 
abroad at a lower price than we are at home and that we are subsidizing exports. 
When other countries do this same thing in our market, we call it “dumping,” and 
our normal reaction is to apply additional duties. “Thus, there are many interna- 
tional problems connected with action by the Government to sell products competi- 
tively with other producers,” explained the State Department official.”° 

Looking back to March 30, 1954, when President Eisenhower issued his general 
foreign economic policy based on the Randall Commission report, he admitted that 
our farm products were not competitive and that production was out of balance with 
demand. He then warned that the huge holdings of the United States in many 
commodities was “such as to be capable of demoralizing world commodity markets 


28 Address by Willis C. Armstrong, Deputy Director, Office of International Trade and Resources, United 
States Department of State, Policies of the Department of Agriculture As Related to the Disposal of 
American Agricultural Surplus Commodities, before the joint Annual Meeting of the Texas Federation of 
Cooperatives, the Texas Cooperative Ginners’ Association, and the Houston Bank for Cooperatives, Austin, 
Texas, Feb. 7, 1956. Dep’t of State Press Release No. 66, Feb. 7, 1956, p. 7. (Emphasis added.) 

( 


°° Ibid. (Emphasis added.) 
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should a policy of reckless selling abroad be pursued ... ,” but, “the United States 
cannot accept the responsibility of limiting its sales in world markets until other 
countries have disposed of their production.” He then promised that the United 
States “will offer its products at competitive prices,” and would not “impair the 
traditional competitive position of friendly countries by disrupting world prices of 
agricultural commodities.”*° 

As one of the leading news periodicals has recently summed up, “Successful and 
effective United States foreign policy is measured in our ability to deal with each 
small problem before it becomes a major offensive and that the ultimate ideal policy 
goal would be to wrap up the political, economic, military and moral meanings of 
the United States into a grand plan.”** State trading, perhaps, has been a small 
problem to the United States, but, with the Sino-Soviet economic offensive underway, 
it is fast becoming a major problem for us. The policy which the United States has 
followed has been far from standardized, and there is, indeed, a need to wrap this 
subject into a comprehensive plan, because state trading is an all-inclusive operation 
with political, economic, and military overtones and undercurrents. 


2. The new Soviet offensive 

In November 1957, Mr. Khrushchev, in a conversation with a well-known Ameri- 
can publisher, made the following statement :** 

We declare war upon you—excuse me for using such an expresssion—in the peaceful 
field of trade. We declare a war we will win over the United States. The threat to the 
United States is not the ICBM, but in the field of peaceful production. We are relentless 
in this and it will prove the superiority of our system. 


The United States and other free-world countries have been so preoccupied since 
World War II with the Soviet military menace that they have only recently grasped 
the growing threat presented by Soviet economic power. For example, the total 
exports of the Sino-Soviet bloc to the free world in 1957 amounted to $3,100,000,000. 
This is relatively small in comparison to export figures of the United States, the 
United Kingdom, or West Germany; but the important thing is that it is an in- 
crease of seventy per cent in four years. There is no reason why this figure could 
not double or triple in the next few years. Trade—meaning state trade, of course— 
is the new instrument for communist penetration. As a general proposition, then, 
it can be concluded that the free-world economy and private traders must reckon 


with the hard realities of the growing state-trading economy of the Soviets. The 


urgency of these problems has increased because of the expansion of the Soviet 


economy and the growing national power of the Soviet Union. 


8° Major policy statement issued by the White House at the time the President signed Executive Order 
of September 9, 1954, delegating responsibility for Public Law 480. (Emphasis added.) 

*1 The Course of Cold War, Time, Jan. 5, 1959, p. 21. 

8? Address by C. Douglas Dillon, Deputy Under Secretary of State for Economic Affairs, Mr. 
Khrushchev's Trade Challenge—Will We Meet It?, before Economic Club, Detroit, Mich., Jan. 27, 1958. 
Dep't of State Press Release No. 30, Jan. 24, 1958, pp. 1-2. (It is interesting to note that the official 
Soviet version of this statement for the Soviet press eliminated references to the word ‘“war.’’) 
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Whereas it has been stated above that communist exports to the free world in 
1957 amounted to $3,100,000,000, the combined value of trade both ways totaled 
nearly $6,300,000,000 in that same period. This is a new postwar high, being an 
increase of 14.4 per cent above the 1956 total—but only about three per cent of total 


world trade. 

One way in which East-West trade has been minimized—and hence international 
state trade has been minimized—is through a United States-sponsored organization 
known as COCOM.** This fifteen-nation organization, the letters of which stand 
for Cooperating Committee, was established after the outbreak of the Korean 
War for the purpose of standardizing a list of strategic materials which were not to 
be exported to the Sino-Soviet bloc. The organization did not have the result of 
decreasing East-West trade a great deal, since such trade was at a low ebb in the 
early 1950's. It did, however, have the effect of keeping this trade at a very low 
level and of denying strategic goods to our communist enemies in the Korean con- 
flict.34 

After peace was established in Korea, there was much pressure on the part of 
many members of COCOM to revise downward the list of embargoed materials. 
Such revisions were made in 1954 and 1958 over American protests. However, as 
the COCOM list is the lowest common denominator, these revisions have not caused 
any great change in American restrictions on East-West trade. Furthermore, each of 
the other COCOM nations is influenced by United States policy as expressed in the 
Mutual Defense Assistance Control Act of 1951, as amended, which denies foreign 
aid to any nation which sends strategic materials into the communist bloc that 


would aid them in their capacity as a military foe.** 


3. Soviet tactics 

Centralized economic planning and control, as well as the state-trading monopolies 
that characterize the communist system, facilitate the manipulation of foreign trade. 
Quick decisions can be made without legislative authorization. Pricing and product 
selection can be made without regard for economic considerations. This gives the 
impression that communist-bloc programs have great flexibility and are conducted 
efficiently and expeditiously. By deliberate manipulation of markets, the Soviets 
have offered overly favorable deals to countries facing marketing difficulties, such 
as Burma with a rice surplus, and Egypt with a cotton surplus. And they are in- 
clined to make things even more difficult for the international market when those 
same items might be sold or dumped again at the option of the Soviet state-controlled 
trading system.”® 

*8COCOM’s membership: Belgium, Canada, Denmark, West Germany, France, Greece, Italy, Japan, 
Luxembourg, the Netherlands, Norway, Portugal, Turkey, United Kingdom, and the United States. 

°*U.S. Dep’r oF State Pus. No. 6684, Statistica, Review oF East-West TRADE, 1957, at 31-34 
(1958). 

®5 65 Srat. 645, 22 U.S.C. § 1611 (1952). 


°°U.S. Dep’r oF STATE Pus. No. 6632, THE SiNo-Sovier Economic OFFENSIVE IN THE Less DE 
VELOPED CounTRIES, at 20 (1958). 
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Examples of communist trading with neutrals such as Egypt and Burma are one 
thing, but the squeeze put on anticommunist nations is something else. Japan is 
the best case of a power friendly to the United States being given strong competition 
by the Sino-Soviet bloc, using economic means for political ends. The Chinese 
Communists have increased their share of the Far East market by as much as eighty- 
four per cent in some commodities to force Japan to accept recognition of their 
regime and to weaken Japan’s ties with the United States. To enable the Chinese 


Communists to undercut their lowest competitor by at least ten per cent and to 
facilitate Communist Chinese dumping activities, thousands of native Chinese 
& 
workers are being exploited—thus, these transactions are spoken of as “hunger ex- 
ports.” The primary weapons which the United States has available to counter this 


trade offensive are its own program of bilateral trade agreements and its participation 
in the General Agreement on Tariffs and Trade (GATT), which increase world 
trade levels and help the affected areas to maintain their private-enterprise econo- 


mies without resorting to retaliation by state-trading activities of their own.*" 


4. Warning to small countries 

We also discourage (quietly and covertly) small, weak, and especially one-crop 
countries from getting too deeply involved in trade with state traders, because such 
trade can have both political and economic consequences of a disastrous nature, de- 
spite its superficial attractiveness. 

Finland’s recent troubles are a good case in point. Since this past summer, the 
Soviet Union has been conducting a relentless campaign of economic war against its 
small Baltic neighbor. This pressure stems from a desire to force the appointment 
of Finnish Communists to the coalition cabinet. The Finns built up a huge ship- 
building and railroad car industry to pay Soviet World War II reparations. And 
with this debt paid, they are now dependent upon the Soviets to continue to buy 
these products. The recent Soviet actions of freezing Finland’s rubles in Moscow, of 
refusing to honor purchase agreements, and of offering unwanted or unneeded com- 
modities in exchange have caused great hardship in Finland and have forced the 
Finns to seek new markets. Their economic survival depends on it.** 

Iceland, too, presents a good example of a small, one-commodity nation being 
ensnared into Soviet economic dependence. Last year, Iceland’s disagreement with 
Great Britain over fishing rights reached the boiling point, and Britain cut off further 
purchases of fish from Iceland. The Soviet state fish monopoly immediately con- 
tracted to purchase a large percentage of Iceland’s fish. The result of this, of course, 
has been improved Icelandic-Soviet relations and deteriorating Western connections 
in that country. The United States reputedly urged the Icelanders to go slowly in 
accepting the Soviet offer, but our State Department had to do so very quietly, be- 
cause the United States had no intention of buying the fish. 


87 See U.S. Dep’r or State Pus. No. 6629, THE GENERAL AGREEMENT ON TARIFFS AND TRADE (1958). 
8 See editorial, Squeeze on Finland, Washington Post & Times Herald, Dec. 3, 1958, p. A-14, col. 1. 





Unirep States Po.icies 385 


Again, Egypt’s economy is dependent on exports of cotton. The Soviets have 
been heavy buyers of this commodity since the Suez war in 1956. The United States 
refused to sell Egypt surplus commodities because of that country’s close ties with 
the Soviet Union. This strategy of the United States is now being re-evaluated in 
the light of the new Soviet moves, and on December 24, 1958, the United States 
agreed to sell the United Arab Republic $25,000,000 worth of wheat for Egyptian 
pounds. This is the first of many Egyptian applications to be approved by this 
country since the Egyptian-Soviet approachment began.*® 

The United States has not only been revamping its policy toward these smaller 
one-crop nations being wooed by the Soviet Union, it has also begun to show interest 
in dealing with small nations within the Soviet orbit. Poland is the most prominent 
example in this group. Early last year, the State Department announced that an 
agreement had been reached with Poland for shipment of agricultural commodities, 
other raw materials, and various types of machinery and equipment, with credit to 
be advanced by the Export-Import Bank and payment to be accepted in Polish 
zlotys.*° 

In addition to the examples discussed above, the Soviets have tried a barter tie-in 
with the Sudan for cotton, paying them prices above the world market, and have 
made offers for Uruguayan wool and Colombian coffee.*? Many of these offers are 
being accepted because of resentment at restrictive features of free-world com- 


mercial policies as exploited by communist propaganda and tactics. 


D. The Future 


The United States may be forced into more state trade in the future than in the 
past. For example, there is the probability of increased commodity controls on a 
world-wide basis. There are international “arrangements” with respect to a number 
of agricultural and raw material commodities today. The United States participates 
in both the International Wheat and Sugar Councils. It may be both necessary 
and advantageous for the United States to join in the control of other commodities 
in the future if world markets of these commodities become too unstable. Further- 
more, the Soviet trade offensive—if it is to be successfully countered—may require 
more state-trading activities by the United States and its allies. 

There have been serious attempts on the part of noncommunist countries to 


regroup their economic positions in order to establish a workable system whereby 
free traders and state traders might proceed without the unbridged gulf which now 
separates the two systems. The most prominent of these attempts was the pro- 
posed International Trade Organization (ITO), whose charter would have estab- 
lished a parallelism between the rules of conduct governing privately-conducted trade 


8° See Evening Star (Washington), Dec. 24, 1958, p. A-8, col. 3. 

49 38 Dep’r State BuLL. 349 (1958). 

*1 Statement by C. Douglas Dillon, Deputy Under Secretary of State for Economic Affairs, before 
the Foreign Relations Committee of the Senate, published in Dep’t of State Press Release No. 96, March 


3, 1958, pp. 8-9. 
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and those governing state trade.*?_ The ITO was advocated in many major speeches 
out of the State Department, but the program died when the United States was 
unable to join because of adverse congressional reaction. There is considerable evi- 
dence that one of the most objectionable features of the ITO charter to Congress was 
its state-trading provisions. 

Yet, the United States not only participates in a huge volume of state trading, it 
does some of this state trading on a government-to-government basis. An example 
of this are the wheat deals of the early 1950’s with the Union of South Africa. Dr. 
Bok, Manager of the Union of South Africa’s Wheat Control Board, has refused to 
deal on any basis other than government-to-government—not even through the com- 
mercial shipping agents of the United States. A new agreement on the same basis 
with South Africa is now under consideration by the United States Government. 
When queried on this state-trading activity, a spokesman said, “We feel that with 
our huge supplies, it is better to sell on a government-to-government basis than lose 
the sale. After all, they can buy from Canada and Argentina on the same basis.” 

This would appear to be sound, both economically and politically. Furthermore, 
it points up the necessity for the United States to rethink its political and economic 
attitudes toward state trading in general. 

At the moment, the United States does not engage in state trading to the same 
degree as do the Sino-Soviet-bloc countries, where state monopolies control all trade. 
However, the United States does engage in state trading when it is to its advantage; 
and there are a number of reasons to expect that in the future, the percentage of state 
trading in United States trade—not to speak of the rest of world trade—will increase 
considerably. It will, therefore, be prudent to adopt attitudes and political and 
economic policies which are not based on the current theme of “Do as I say, cot 
as I do.” 


I] 


JupiciaL Poxictgs 

The inconsistency of our political and economic attitudes is also carried over into 
the juridical field. The most important legal problem with respect to state trading 
is immunity from jurisdiction for state-trading entities. Under our system of separa- 
tion of powers, it might be logical to assume that the attitude of courts would be 
relatively immune from the effect of the inconsistencies prevailing in the other 
branches of government. This, however, is not so. 

Under the classic or absolute theory of sovereign immunity, a foreign sovereign 
cannot be sued in our courts regardless of the activity which gave rise to the suit. 
This theory seems to have been generally accepted by all branches of our Govern- 
ment until early in this century. But with the continual growth of world trade, 
and more specifically the growth of state trading, there has been a growing move- 


*? See WittiaM ApaAM Brown, Jr., THE Unirep States AND REsTORATION OF WorLD TRADE 211-13 
(1950). 
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ment among the community of nations toward what is called the restrictive theory. 
Under this latter theory, the foreign sovereign is not immune if the activity which 
gave rise to the suit was a private or commercial activity, as contrasted with a 


public or governmental activity. 

Until very recently, the United States supported the classic or absolute theory. At 
the same time, however, our courts adopted several exceptions to this theory. Fur- 
thermore, since World War II our executive and legislative branches have entered 
into and consented to treaties waiving immunity in commercial cases. But in opposi- 
tion to this “modern” trend, the Justice Department has continued its unrelenting 
support of the absolute theory. The over-all result of these conflicting attitudes, 
therefore, is to make our law in this area far from clear. 

A closer analysis of these elements may help to clarify our present position 
regarding the subject of sovereign immunity and also indicate where we are going 
and how we may get there. 

This confusion which we find in our law is not unique. Many nations of the 
world seem to be suffering from much the same difficulty. Whenever a nation varies 
from the absolute theory, it inevitably encounters a certain amount of confusion. 
This is true even where the shift has been completely to the restrictive theory. The 
basic difficulty lies in determining what acts are governmental in nature and what 
acts are commercial in nature. Yet, these nations realize that expanding world trade, 
with most governments taking an active part, requires some methods of enforcement 
of contract and tort rights—enforcement which is ruled out under the classic rule. 
To accomplish this and to maintain competitive equality for free-enterprise traders, 
our State Department has negotiated several multilateral agreements and a series of 
bilateral agreements which contain provisions waiving or limiting sovereign im- 
munity. 

A good example can be found in the Status of Forces Agreement, which provides 
that tort cases against a foreign force stationed in the country as a part of NATO 
defenses are to be assimilated to claims against the local sovereign.** ‘Therefore, 
the local sovereign defends the suit and must pay twenty-five per cent of any judg- 
ment. The foreign government involved pays the remaining seventy-five per cent.’ 

Since 1949, the United States has entered into bilateral treaties with Italy, Ireland, 
Japan, Germany, Israel, Greece, Iran, the Netherlands and Korea,*® each of which 
contains language similar to the following: 


** North Atlantic Treaty on Status of Forces Agreement, June 19, 1951, art. VIII, para. 5, [1953] 4 
U.S.T. & O.1.A. 1792, T.1.A.S. No. 2846 (effective Aug. 23, 1953). 

“*Mr. George Leonard, First Assistant, Civil Division, United States Department of Justice, in an 
address before the Convention of the American Society of International Law, Washington, D.C., April 25, 
1958, indicated that the implementation of this provision of the Agreement has not been quite clear and 
that many technical points of interpretation remain unsolved. 

“© Treaty With Italy on Friendship, Commerce, and Navigation, Feb. 2, 1948, 63 Stat. 2255, art 
XXIV, para. 6, T.I.A.S. No. 1965 (effective July 26, 1949); With Ireland, Jan. 21, 1950, art. XV, para. 
3, [1950] 1 U.S.T. & OA. 785, T.1.A.S. No. 2155 (effective Sept. 14, 1950); With Japan, April 2, 
1953, art. XVIII, para. 2, [1953] 4 U.S.T. & O.1.A. 2063, T.1.A.S. No. 2863 (effective Oct. 30, 1953); 
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No enterprise of either Party, including corporations, associations, and government 
agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in 
commercial, industrial, shipping or other business activities within the territories of the 
other Party, claim or enjoy, either for itself or for its property, immunity therein from 
taxation, suit, execution of judgment or other liability to which privately owned and 
controlled enterprises are subject therein. 

The State Department has made similar agreements with Denmark, Colombia, 
Nicaragua, Haiti, and Uruguay.** It appears that future commercial treaties will 
contain similar provisions. 

The existence of these provisions in multilateral and bilateral treaties negotiated 
by the State Department and approved by the Senate show in black and white a 
definite policy trend away from the absolute theory philosophy. The State Depart- 
ment and Senate have recognized the moral responsibility of our Government to 
respond to suits which arise from activities which are not traditionally governmental. 
Such provisions also indicate a desire to protect American businessmen who must 
deal more and more with foreign governments in the process of foreign trade. 


A. The Case of State v. Justice 

On the basis of these treaties which have been negotiated by the State Depart- 
ment, one would assume that our executive branch had decided upon a clear-cut 
policy toward sovereign immunity. Nevertheless, nothing could be further from 
the actual situation. The State Department adheres to the restrictive theory—lock, 
stock, and barrel—and, thus, the above treaty provisions. Conversely, the Justice 
Department and many other government departments and agencies (particularly 
the Defense Department) adhere to the absolute theory as staunchly as ever—in fact, 
more staunchly than in the past. This difference follows reasonably from the varying 


responsibilities of the departments. However, eventually this difference must be 


ironed out and a single policy adopted. 

This schizophrenia within the executive family began as early as 1918, when the 
State Department took the position that commercial merchant vessels owned and 
operated by a foreign state should not be entitled to immunity.*7 The Justice De- 


With the Federal Republic of Germany, Oct. 29, 1954, art. XVIII, para. 2, [1956] 7 U.S.T. & O.1.A. 
1839, T.1.A.S. No. 3593 (effective July 14, 1956); With Israel, Aug. 23, 1951, art. XVIII, para. 3, [1954] 
5 U.S.T. & O.1.A. 550, T.I.A.S. No. 2948 (effective April 3, 1954); With Greece, Aug. 3, 1951, art. XIV, 
para. 5, [1954] 5 U.S.T. & O.I.A. 1829, T.I.A.S. No. 3057 (effective Oct. 13, 1954); Treaty With Iran 
on Amity, Economic Relations, and Consular Rights, Aug. 15, 1955, art. XI, para. 4, [1957] 8 U.S.T. & 
O.1.A. 899, T.I.A.S. No. 3853 (effective June 15, 1957); With the Netherlands, March 27, 1956, art. 
XVIII, para. 2, [1957] 8 U.S.T. & O.A. 2043, T.I.A.S. No. 3942 (effective Dec. 5, 1957); With 
Republic of Korea, Nov. 28, 1956, art. XVIII, para. 2, [1957] 8 U.S.T. & O.I.A. 2217, T.I.A.S. No. 3947 
(effective Nov. 7, 1957). 

*° Treaty With Republic of Nicaragua on Friendship, Commerce, and Navigation, art. XVIII, para. 2, 
Jan. 21, 1956, T.1.A.S. No. 4024 (effective May 24, 1958); With Denmark, art. XVIII, para. 3, S. Exec. 
I, 82d Cong., 2d Sess. (1951); With Colombia, art. XVIII, para. 2, S. Exec. M, 82d Cong., 1st Sess. 
(1951); With Haiti, art. XVIII, para. 2, S. Exec. H, 84th Cong., 1st Sess. (1955); With Uruguay, art. 
XVIII, para. 5, S. Exec. D, 81st Cong., 2d Sess. (1949). 

*T > Green H. Hackwortu, Dicest oF INTERNATIONAL Law 529-30 (1940). 
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partment opposed this position, and the battle lines were formed. The Secretary 
of State exchanged letters with the Attorney General in an attempt to persuade him 
to adopt the restrictive theory, but with the Supreme Court decision in the Pesaro 
case,** the State Department yielded to the Justice Department. 

After this unpleasant brush with the Supreme Court, which must have been 
embarrassing, the State Department adopted a policy of automatically suggesting im- 
munity. Then, in 1945, the Supreme Court handed down its decision in the 
Hoffman case.*° The opinion said that the Court would give great weight to the 
view of the State Department toward the grant or denial of sovereign immunity in 
a particular case, and “it is therefore not for the courts to .. . allow an immunity on 
new grounds which the government has not seen fit to recognize.”"’ Justice Frank- 
furter, in a concurring opinion, said he agreed with the majority opinion if it meant 
that immunity should not be granted unless another appropriate part of the Govern- 
ment “explicitly asserts that the proper conduct of these [foreign] relations calls for 
judicial abstention.”*! 

The Supreme Court had now adopted what looked like an “after you Alphonse” 
attitude. It seemed to be saying if the State Department does not agree to the im- 
munity of a foreign government in a particular suit, then the Court should not grant 
immunity. This, in so many words, left the State Department carrying the ball 
as to sovereign immunity. As a result, forces within the State Department once 
again undertook a campaign to have the restrictive theory adopted by the whole 
executive branch. This attempt failed, as had the attempt in 1918. However, these 
forces were successful in obtaining a formal pronouncement by the State Department, 
as formulator of United States foreign policy, that it would follow the restrictive 
theory in the fulfillment of its responsibilities. 


1. The Tate Letter 

This pronouncement was contained in the famous Tate Letter, which was sent 
by Mr. Jack B. Tate, Acting Legal Advisor, to the Acting Attorney General on May 
19, 1952. After a discussion of the two theories, the letter stated :°* 

For these reasons it will hereinafter be the Department’s policy to follow the restrictive 
theory of sovereign immunity in the consideration of requests of foreign governments for 
a grant of sovereign immunity. 

It is realized that a shift in policy by the executive cannot control the courts but it is 
felt that the courts are less likely to allow a plea of sovereign immunity where the executive 
has declined to do so. There have been indications that at least some Justices of the 
Supreme Court feel that in this matter courts should follow the branch of the government 
charged with responsibility for the conduct of foreign relations. 


The State Department, in taking this public stand in favor of the restrictive theory, 
undoubtedly relied not only on the Hoffman case as judicial support, but also on 

“* Berizzi Brothers Co. v. S. S. Pesaro, 271 U.S. 562 (1926). 

“° Republic of Mexico v. Hoffman, 324 U.S. 30 (1945). 


"° Id. at 35. ** Id. at 42. 
®3 26 Dep’r State Butt. 984 (1952). 
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several other cases where the courts had whittled away at the absolute theory by 
finding exceptions. The whole idea of sovereign immunity, even that of the United 
States from suits by its own citizens, has fallen more and more into disfavor. The 
view that governm. nts should be answerable for their misdeeds has become preva- 
lent. Although our courts have approached this issue with some caution, most of 
the contemporary writers who discuss the subject of sovereign immunity advocate 
cutting down the immunity of states in accordance with the restrictive theory. 
Therefore, the State Department doctrine, as set out in the Tate Letter, has a great 
deal of support. The Department has continued to hold to this position and has 
done what it can to implement the restrictive theory. It is, of course, difficult to 
document the Department’s efforts, since it naturally does not wish to publicize its 
refusals to suggest immunity when a request is made by a foreign sovereign. How- 
ever, no case can be found where it has suggested immunity for a state-owned 
“commercial enterprise” since 1952. 

The Justice Department has never accepted the restrictive theory as laid down in 
the Tate Letter. In fact, the Department never even replied to the letter. The 
Justice Department has taken the position that the letter is merely an interdepart- 
mental memo, a unilateral declaration by the State Department of its position, having 
no binding effect on the other parts of the executive branch. Not only has the 
Justice Department consistently opposed the restrictive theory, it has also continued 
to support actively the classic or absolute theory. It has pleaded sovereign immunity 
in almost every suit brought against the United States abroad where it thought the 
plea would be accepted under the laws of the forum. Whenever asked by an 
American court to comment on the question of immunity, the Justice Department 
advocates the application of the absolute rule. The Justice Department is not re- 
quired to consult with the State Department in such matters, even though a foreign 
government is before the court which is seeking advice. 

This conflict of views between the State Department and the Justice Department 
bubbled along under the surface for years. However, on April 25, 1958, it was 
brought out into the open in an address delivered by Mr. George S. Leonard, the 
Justice Department official dealing with the matter.°* 

The basic reasons for this divergence of views is easily ascertained from the vary- 
ing roles and responsibilities of the two departments. The State Department has 
the primary function of conducting our foreign relations, and an important aspect 
of its task is the development of international law. On the other hand, the Justice 
Department is the United States’ lawyer, and it is concerned with defending our 
Government in law suits. Most other government agencies have only limited con- 
tact with the question of immunity, and that is normally when they are being sued 
abroad. Therefore, they tend to support the Justice Department’s position, because 
it helps to keep them out of litigation. Conversely, most private American citizens 
engaged in international trade back the State Department’s position, because it gives 


58 Supra note 44. 





Unitep States Poticies 391 


them greater protection in their dealings with foreign nations, which are more and 
more involved in international marketing as buyers or sellers. 


2. Have its cake—eat it too 

By sticking to the absolute theory, the Justice Department hopes to have its cake 
and eat it, too. International law provides that a sovereign may bring suit in the 
courts of any other nation.°* Therefore, the Department of Justice has no trouble 
pursuing the claims of the United States against the nationals of foreign govern- 
ments. At the same time, under the absolute rule, the Justice Department can plead 
immunity in all suits against the United States brought in foreign courts. From a 
lawyer’s viewpoint, this is perfect; his client can sue, but not be sued. 

A number of nations have adopted the restrictive theory, and, as a result, the 
Justice Department must defend certain suits against the United States in those 
countries; the Department also must defend suits on the merits in those nations where 
the United States has waived immunity by treaty. Such suits require a great deal 
of time and energy, plus the possibility that they may be lost. Therefore, it is only 
natural that the Justice Department should advocate the absolute theory, which re- 
quires only a single pleading and which results in a sure win. The Justice Depart- 
ment hopes to foster the retention of this situation. To succeed, it must steer the 
United States back toward the absolute rule. Otherwise, more immunity will be 
waived by treaty; and, if the United States courts adopt the restrictive theory, the 
courts of other nations will be less prone to grant sovereign immunity when it is 


pleaded by the Justice Department. 


This problem has become increasingly serious to the Justice Department during 
the past few years. Where, in the past, certain agencies and departments defended 
themselves, the Justice Department now defends all cases against the United States. 
More important, the United States has become extremely active overseas with the 
establishment and continued operation of military bases; with the work of ICA, 
CCC, USIA, and GSA; and with the development of many other fields of govern- 
mental operation. Because of this development, the United States, as of April 1958, 


had fifty-eight suits pending against it in thirteen countries.” 

In view of all these factors, it is not at all surprising that the Justice Department 
continues to insist on the absolute theory as United States policy. It should be noted 
that the Department, in supporting its position, utilizes all the standard arguments 
favoring the absolute theory and, in addition, adduces the practical difficulties of 
applying the restrictive rule. These difficulties are at least twofold—first, the difficulty 
in distinguishing between commercial acts and governmental acts; and second, the 
unenforceability of judgments. As to this latter point, it must be kept in mind that 
the restrictive theory only subjects the sovereign to the jurisdiction of the court to 
render a judgment; it does not subject property of the sovereign, which is immune 


**H. LauTerPacuT, OpPpENHEIM’S INTERNATIONAL Law § 115a (7th ed. 1948). 
°° See address of Mr. George S. Leonard, supra note 44. 
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to levy and execution. In this area, a particular problem arises if a judgment is ob- 
tained against the United States in a foreign court—zc., usually there are no funds 
to pay foreign judgments, and if they are to be paid, Congress must act first. 

It is difficult to reconcile the foreign judicial policy advocated by the Justice 
Department toward the immunity of the United States in foreign courts with our 
domestic policy toward sovereign immunity. However, the policy advocated by the 
State Department seems to fit well with our domestic policy, as evidenced by the 
liability of the United States under such laws as the Court of Claims Act°® and the 
Tort Claims Act.®” 

Despite their conflict, the State Department and the Justice Department can and 
do operate rather harmoniously, with each following its individual views in this 
area. This is possible for a number of reasons. 


1. There are relatively few cases involving sovereign immunity for state-owned 
commercial enterprises. This is attributable primarily to the fact that most of our 
international trade is with nations of the Western world that engage in a min- 
imal amount of state trading. It is interesting to note that the waiver provisions 
in the bilateral commercial treaties referred to above have never been relied upon 
in a single reported case. 

2. The absolute theory has a number of classic exceptions that make the two doctrines 
less disparate in practice than they are in theory. 

3. The State Department and the Justice Department operate at different levels and 
in different ways, which helps to avoid direct conflict. 


A standard United States policy toward sovereign immunity in the executive 
branch can only be established by affirmative action on the part of the President. 


5° 26 Strat. 1136 (1911) (codified in scattered sections of 28 U.S.C). 

5760 Strat. 842 (1946), 28 U.S.C. §§ 1346, 2671-80 (1952). 

®® In United States courts: When a suit is filed against a foreign sovereign, the State Department is 
usually approached by the diplomatic representative of the sovereign if the sovereign intends to claim 
immunity. The diplomatic representative will ask the State Department to suggest immunity to the 
court. The State Department, following the restrictive theory, may or may not suggest immunity, depend- 
ing on the nature of the activity involved. If the State Department refuses to suggest immunity, the 
sovereign is still free to raise this defense in the court. The Justice Department may then become in- 
volved in the case if the judge asks the Attorney General for an opinion on the plea of sovereign im- 
munity. From all indications, the Attorney General would adhere to the absolute theory and suggest 
dismissal if there were no question of the status of the defendant as a sovereign, or if the case did not 
fall within one of the classic exceptions. 

In foreign courts: When a suit is filed against the United States in a foreign court, the federal 
agency or department receiving notice of the suit would usually, and in any case should, inform the 
Justice Department. The Justice Department would then inform the State Department and normally 
request the State Department to consider making a plea of sovereign immunity through diplomatic chan- 
nels. The State Department would then determine whether there should be a diplomatic request for 
immunity, and it would probably reach its decision in accordance with the restrictive theory, regardless 
of the theory followed in the foreign jurisdiction. If the State Department refuses to request immunity, 
then the Department of Justice may plead immunity in the foreign court through the lawyers retained 
by the Justice Department to represent the United States in the suit. However, before it makes this 
plea, it would determine the probable success of the plea, which would depend, to a great extent, upon 
the theory followed by the foreign court and the facts of the particular case. If the case is one of an 
extraordinary nature, and if a plea of immunity might have serious consequences for our foreign relations, 
the Justice Department would probably withhold the plea at the request of the State Department. 
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As we have seen, there is complete disagreement between cabinet members. Even 
though we have managed to get along with the two conflicting views, it would be 
most helpful to our American merchants and to the conduct of foreign policy if a 
standard executive policy were established, so that the State Department and the 
Justice Department could work together as a team in this area. The Justice De- 
partment, apparently, is dissatisfied with the language found in the waiver provisions 
of the multilateral and bilateral treaties. If the restrictive theory were formally 
adopted as White House policy, then it would be incumbent on the Justice Depart- 
ment to assist the State Department in drafting such provisions as could eliminate the 
objections. It would, indeed, be a step forward if the President were to resolve this 


issue. 


B. The Attitude of the Judiciary in the United States 

Some indication as to the attitude of the United States judiciary toward sovereign 
immunity has already been revealed. At the present time, the Court gives great 
weight to the views of the organ of the Government in charge of foreign relations 
(State Department). As pointed out by the Supreme Court in the Schooner Ex- 
change case,”® a sovereign is entitled to immunity in the courts of another sovereign 
only because of the consent of the latter. Such consent is given because of the 
recognition of the equality of sovereigns and because of comity. Therefore, since the 
basis of the immunity of foreign sovereigns is consent of the territorial sovereign, who 
would be in a better position to determine consent in this area of foreign affairs than 
that organ of government charged with the conduct of foreign relations? 

The question of sovereign immunity has always been looked upon as a legal 
question, but it is so entwined with political issues that it is very difficult, in the 
final analysis, to separate it from international politics. In this respect, the individual 
case should not be subject to political considerations. There must be certainty in 
international law if international trade is to flourish. Yet, the general law or rule 
should not be totally void of political considerations. Therefore, it is only proper 
that our courts should give great weight to the position of the State Department. 

The most recent expression of the Supreme Court in this area can be found in the 
Republic of China case®° The Republic of China had brought suit against the 
National City Bank of New York on a bank deposit. The Bank filed a counter- 
claim for an affirmative judgment on defaulted treasury notes of the Republic. 
The Bank later reduced its counterclaim so that it did not exceed the original claim 
of the Republic. The Republic claimed sovereign immunity to the counterclaim, 
since it was not based on the same transaction as the original claim. The Court 
found that if the Bank had brought an original suit on the defaulted treasury notes, 
there would, without doubt, be immunity. This would be true even under the 
restrictive theory, as there is no purer form of governmental activity than issuing 


®° The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) *116 (1812). 
®° National City Bank of New York v. Republic of China, 348 U.S. 356 (1955). 
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treasury notes. Therefore, the decision in this case does not go directly to the 
question of which theory is to be followed in our courts. However, it is interesting 
to note that both the Court’s opinion and the dissenting opinion expressed a disposi- 
tion toward following the State Department in such questions. 

Justice Frankfurter, in the Court’s opinion, said:* 


A sovereign has freely come as a suitor into our courts; our State Department neither 
has been asked nor has it given the slightest intimation that in its judgment allowance of 
counterclaims in such a situation would embarrass friendly relations with the Republic of 
China. 


Thus, the Court insinuated that if the State Department had taken a position, the 
result might have been different. Justice Reed, in the dissenting opinion, had this 
to say:* 

International relations are pre-eminently a matter of public policy. Judicial views of 
supposed public interests are not the touchstone whereby to determine the law. The 
change from a generous to a parsimonious application of the principle of sovereign im- 
munity should come from Congress or the Executive. Our courts possess great powers 
and have solemn obligations. Our country allots power to the judiciary in the confidence 
that, in view of the separation of powers, judicial authority will not undertake determina- 
tions which are the primary concern of other branches of our Government. Differences 
of view exist as to the desirable scope of sovereign immunity and the necessity for non- 
judicial determinations. But surely it is better that the decisions be left to those organs 
of Government that have the responsibility for determining public policy in carrying out 
foreign affairs. The establishment of political or economic policies is not for the courts. 
Such action would be an abuse of judicial power. It is only by a conscious and determined 
purpose to keep the functions of the various branches of government separate that the 
courts can most effectively carry out their duties. I would leave this question of the 
jurisdictional immunity of foreign sovereigns to the other branches. 


The Court, by the following reasoning, held that the Republic had waived its 
immunity :** 

It is recognized that a counterclaim based on the subject matter of a sovereign’s suit 
is allowed to cut into the doctrine of immunity. This is proof positive that the doctrine is 
not absolute, and that considerations of fair play must be taken into account in its applica- 
tion. But the limitation of “based on the subject matter” is too indeterminate, indeed too 
capricious, to mark the bounds of the limitations on the doctrine of sovereign im- 


munity. ... No doubt the present counter claims cannot fairly be deemed to be related 
to the Railway Agency’s deposit of funds except insofar as the transactions between the 
Republic of China and the petitioner may be regarded as aspects of a continuous business 
relationship. The point is that the ultimate thrust of the consideration of fair dealing 
which allows a setoff or counterclaim based on the same subject matter reaches the present 


situation. 


Therefore, the Court found a waiver of immunity when there was no suggestion 
from the State Department to the contrary, because of the “ultimate thrust of the 
*1 Id. at 364. *8 Id. at 370-71. 


®3 7d. at 364-65. (Emphasis added.) 
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consideration of fair dealing.” In view of the extent to which the majority went 
in this case to find a waiver, the unfavorable attitude of the majority toward sover- 
eign immunity is quite evident. Because our modern federal pleading allows any 
claim to be filed as a cross-claim,** the Court has been able to broaden the 
doctrine of waiver of immunity so that, apparently, if a sovereign brings suit, the 
defendant can raise any claim as a defense. As Justice Reed says in the minority 
opinion: “It seems to me that the Court sanctions a circuitous evasion of the well- 
established rule prohibiting direct suits against foreign sovereigns.” 

The attitude of the minority, coupled with the holding of the Court, makes it 
appear quite probable that if the Court is faced with deciding the issue between the 
absolute and the restrictive theory, it will follow the State Department’s lead and 
adopt the restrictive theory in the United States. This is a reasonable conclusion 
when one realizes that in certain respects, the case here goes even further than the 
restrictive theory in cutting down the doctrine of sovereign immunity. For under 
this case, if a foreign sovereign brings suit in the United States, the defendant 
can purchase at par or discount any claim against that sovereign, even one of the 
highest public character (such as was found in this case) and use it as a defense 
to offset the sovereign’s claim. This, in every sense, is equal to a right to sue the 
sovereign in our courts and is, in many ways, more effective, in that there is no need 
to collect the judgment, as it offsets a debt owed to the sovereign. 

From a reading of all the cases in this area, from the Schooner Exchange case 
down to the Republic of China case, it appears that much of the courts’ difficulties in 
this area stems from their failure on occasion to analyze thoroughly the mixture 
of political and legal issues involved in the question of whether to grant immunity. 
On certain related issues, the courts have long followed the practice of letting the 
State Department make the determination. For example, on the question of the 
right of a foreign sovereign to sue in our courts—that is, whether a certain govern- 
ment is sovereign—the determination is left to the State Department.’ Immunity, 
however, is a more complex question. It contains both political and legal elements. 
It falls across the separation between our executive and judicial branches, and it is 
very difficult to deal with these elements independently. Accordingly, the rocky 
course sovereign immunity has followed is understandable. 

The present policy or attitude of the Supreme Court to look to the State Depart- 
ment to set our national policy on this question is probably the better judicial course, 
because the question of sovereign immunity has a significant and direct bearing on 


our foreign relations as well as on our foreign trade, which is an integral part of 


our foreign relations. 


4 Ren, R: Civ. P.. 23: 

®5 National City Bank of New York v. Republic of China, 348 U.S. 356, 372 (1955). 

°° Cf. Chase National Bank v. Director General of Postal Remittances and Savings Bank, 278 App. Div. 
935, 105 N.Y.S.2d 923 (1st Dep’t 1951); Republic of China v. Pong Tsu Mow, 201 F.2d 195 (D.C. Cir. 
1952); Japanese Government v. Commercial Casualty Insurance Co., 101 F. Supp. 243 (S.D. N.Y. 1951). 
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C. Our Policy Today and Tomorrow 

Today, the policy of the United States toward sovereign immunity is unsettled. 
The judicial branch is inclined to follow the lead of the executive branch. However, 
this is difficult, because the executive branch is torn between the two different theories 
of immunity. While a decision could be reached by the White House as to which 
theory to follow, it is very doubtful that the present administration will take the 
initiative. Although a number of advantages would obtain from a resolution of 
the problem, there is no crying need for a solution at this time. We can continue 
to drift, as we have been doing for some time, without any disastrous consequences. 

Eventually, however, it seems probable that the restrictive theory will win out, 
because the continued expansion of state trading in the world places an unfair bur- 
den on American businessmen if they cannot bring suit against state traders here in 
the United States. As long as this unfair burden exists, more American businessmen 
will shy away from transactions with foreign governments and will thus hamper the 
expansion of foreign trade—which is a concomitant of international peace. Our 
policies must progress to meet the challenge. 

Congress could enact legislation adopting either theory of jurisdiction for United 
States courts. However, research indicates that not a single bill has ever even been 
introduced on this subject. The only indication of congressional policy or views in 
this area has been the senate approval of treaties containing immunity waivers in 
commercial cases. 

The best solution would be for Congress and the executive branch to act together 
in the adoption of the restrictive theory, because in this way, a procedure could be 
established to give American businessmen their day in court in the determination of 
whether the activity giving rise to the suit was commercial or governmental. If 
the executive branch alone adopts the restrictive theory and the courts continue to 
look to the executive branch to determine the question of immunity, then such de- 
termination would be made solely by the State Department, without a hearing in 
which the American plaintiff could set forth his side of the case. 

Despite the problems involved, and our confusing and halting course, we are, 
in the writer's view, approaching a national policy of adherence to the restrictive 


theory of sovereign immunity. 


PosTLupDE 
Although there is no urgency in working out a solution to the juridical problem 
of sovereign immunity and state trading, the same cannot be said for our political 
and economic attitudes with respect to such trading. The importance of rethinking 
our attitudes was stressed in an address by Under Secretary C. Douglas Dillon de- 
livered just after the recent departure from this country of Soviet Deputy Premier 
Anastas Mikoyan. Mr. Dillon concluded: 


°? Address before the Mississippi Valley Trade Council, New Orleans, La., Jan. 27, 1959. Dep't of 
State Press Release No. 65, Jan. 27, 1959. 





Unitep States Poticies 397 


When the Soviet Government engages in economic assistance, it uses the resources of its 
entire economy, because there is complete identity between the economy and the govern- 
ment. We have no wish to emulate Soviet patterns of organization or behavior. How- 
ever, during times of crisis in our past, private enterprise has formed an effective working 
partnership with Government. We are now living in a time of continuing crisis. We 
must find ways to forge a new working partnership to meet the challenge of our time. 


Such a partnership must be based on a realistic understanding that there is nothing 
incompatible between state trading and free enterprise. 

Of course, we should—and will—continue to favor free-enterprise trading when 
it is possible to do so. However, we must also use state-trading techniques and 
instrumentalities when it is advantageous to do so. And, more important, we must 
use them admittedly, with malice aforethought, and without apology, if they are 
to be effective against the increasingly threatening Soviet economic offensive. Our 
foreign economic policies must be based on self interest, not on sentiment and 


nineteenth-century slogans. 





STATE TRADING IN WESTERN EUROPE 


Marc Ouin* 


INTRODUCTION 

This study attempts an analysis of state trading in members countries of the 
Organization for European Economic Cooperation, its scale and character, and the 
administrative methods followed. The term “state trading” is taken to mean import 
trade under a government-controlled monopoly, whether the control is directly exer- 
cised by government services or is delegated to specialized agencies or groups. The 
case of exports administered under a government monopoly is not considered here. 
Moreover, it seems to be of only limited importance in West European countries. 

The geographical area covered by this survey of state trading includes the follow- 
ing countries: Austria, B.L.E.U., Netherlands, Denmark, France, West Germany, 
Greece, Ireland, Norway, Portugal, Sweden, Switzerland, Turkey, and the United 
Kingdom. 

To begin with, the trend of state trading in these countries since the end of the 
war will be considered. Its present scale, by country and by products, will then be 
determined in relation to the countries’ total import trade. In each particular 
case, the procedure for applying state trading will be described. After this, it will 
be possible to analyze the reasons for still having recourse to such an import system. 
It will be seen that state trading, having regard to the administrative methods used, 
may have repercussions on international competition and other countries’ export 
trade. In recent years, it has been deemed desirable, within European international 
organizations, to set certain limits to each government’s freedom to decide its own 


import policy when it practices state trading. Some rules on the subject have been 
gradually worked out, first in the OEEC, and more recently within the European 
Economic Community formed since January 1, 1958, by Benelux, West Germany, 


France, and Italy. 
| 


Postwar TRENDs IN STATE TRADING 
The statistical data used for this study are based on intra-European trade—i.c., 
each country’s imports from its OEEC partners and their overseas territories. Table 
one shows, on the basis of the reference year 1948, the trend in countries’ imports 
under the state-trading system between 1949 and 1958. The choice of 1948 as a 
reference year means that the scale of state trading for each of the years 1949 to 1958 
has been assessed by applying 1948 values to the list of goods imported under that 
system (the list varied from year to year). Table two shows the percentage of total 
* Licencié en droit 1942, University of Paris. Deputy Director of Trade and Finance, Organization for 


European Economic Cooperation. Author, L’O.E.C.E. er LE MaRcHE COMMUN. LEs RAISONS D'ETRE D'UNE 
Union ECONOMIQUE DES Dix-Sepr. (1948). 
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TABLE I 
Evo.ution oF STaTE-TRADING Imports (INTRA-EUROPEAN TRADE) BETWEEN 1949 AND 1958 
ExpresssED IN VALUE OF 1948 IMPorRTs* 
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* For West Germany, 1949 instead of 1948. 
Note: No information being available for Iceland, this country was left out of the above table. 


imports represented by state trading during the years 1949 to 1958, using the same 
reference year 1948. 
TABLE II 
Evo.uTIon oF STaTE-TRADING Imports (INTRA-EUROPEAN TRADE) BETWEEN 1949 AND 1958 
ExpREssED IN PERCENTAGE OF 1948 IMPoRTs" 
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* For West ‘Guinie. 1949 instead of 1948. 
Note: No information being available for Iceland, this country was left out of the above table. 


It will be seen from these tables that intra-European imports on government 
account in OEEC countries as a whole amounted at the end of 1949, on the basis 
of the reference year 1948, to $917,000,000 out of a total of $8,940,000,000, or 9.2 per 
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cent. Of the countries studied, only two did not practice state trading in 1949, West 
Germany and Portugal. This is still true of the latter. By the end of 1958, still 
taking 1948 as a reference year, the value of products imported on government 
account was no more than $373,000,000 out of a total of $8,940,000,000, or 4.2 per cent. 
The fall in this percentage is due mainly to the return to the private sector of nearly 
all the products imported on government account by the United Kingdom in 1949, 
and alone representing 5.7 per cent of that country’s total intra-European imports in 
1948. Over the last eight years, only five countries have transferred to state trading 
products previously imported by private importers. The increase in state trading 
is hardly perceptible for three of these countries—France (+ 0.1 per cent), Ireland 
(+ 1.3 per cent), and Switzerland (-- 0.3 per cent)—although it is somewhat larger 
in the case of two of them—Norway (+ 4.3 per cent) and West Germany (+ 6.9 
per cent). The increase in state trading for all five countries, however, barely repre- 
sents 1 per cent of total intra-European trade, on the basis of 1948. 

The trend of state trading between 1949 and 1958 in the various countries will 


now be studied. 


1. Austria, Greece, Italy, Portugal, and Turkey 
Here, there has been no change in the composition of state trading between 1949 


and 1958. 
2. BLEW. 


B.L.E.U. imports on government account in 1949 consisted solely of coal products; 
on the basis of 1948, they totaled $52,300,000 and represented 5.3 per cent of the 
B.L.E.U.’s total intra-European imports. The return of lignite to private trading 
in 1951 reduced the percentage to 5.1. The total abolition of the system of govern- 
ment imports was announced by the Belgian and Luxembourg Governments in 


1954. 


3. Netherlands 
In 1949, imports by the Netherlands Government were confined to the agricultural 
sector, and totaled $30,000,000, or 3.3 per cent of the Netherlands’ total intra-European 


imports. In 1951, the return to private trading of live cattle, beef and veal, horse- 
meat, and pigmeat reduced government imports to $15,900,000, or 1.8 per cent of 
total intra-European imports. In 1953, the further transfer to the private sector of 
cattle used for preparing serums, animal feedingstuffs, and coffee reduced govern- 
ment imports to $11,400,000, or 1.3 per cent of total intra-European imports. Finally, 


in 1954, the system of state trading was completely abolished, with the return to the 
private sector of cereals, oilseeds, bacon, vegetable oils, fish oils, and hydrogenated 
oils and fats. 
4. Denmark 

Danish imports on government account in 1949 totaled $16,500,000, or 3.7 per 
cent of Denmark’s total intra-European imports. When rye was returned to private 
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trading in 1951, government imports fell by $1,900,000; and in 1952, they stood at 
$3,100,000, or 1.8 per cent of total intra-European imports, when the following were 
transferred to the private sector: oats, maize, straw, hay, fodder crops, and by- 
products of the food industry. In that same year, however, the Danish Government 
decided that certain products for the armed forces, arms, ammunition, aircraft, 
warships, should be transferred to state trading. This meant an increase of 
$1,900,000 in government imports, which then totaled $10,000,000, or 2.2 per cent of 
total intra-European imports. Finally, in 1953, feedingstuffs to a value of $8,100,000 
were transferred to the private sector, which left only arms and military equipment, 


or 0.4 per cent of Denmark’s total intra-European imports, subject to state trading. 


5. France 

The total value of French imports on government account has varied only very 
slightly over the last eight years. It rose from $186,600,000, or 21.9 per cent, to 
$187,700,000, or 22 per cent of France’s total intra-European imports. The only 
changes in the composition of state trading during the period were the transfer of 
imported sugar to government account in 1953 ($11,800,000), and the return to the 
private sector in 1954 of imported railway equipment ($10,800,000). 


6. West Germany 

In 1949, there was no state trading in West Germany. It was introduced only 
in 1950, when it accounted for $14,400,000 at 1949 values, or 1.8 per cent of West 
Germany’s total intra-European imports. In 1951, other products were transferred 
to state trading (rye, oats, rice, feedingstuffs, meat, and fatstock). This raised im- 
ports on government account to $54,900,000, or 6.9 per cent of total intra-European 
imports. West Germany’s state trading has remained unaltered in composition since 
1951. 
7. Ireland 

In 1949, Ireland’s total imports on government account amounted to $1,200,000, or 
0.3 per cent of its total intra-European imports. In 1955, the transfer to state trading 
of imported barley ($4,300,000) increased government imports from $1,200,000 to 
5,500,000, or 1.6 per cent of Ireland’s total intra-European imports—i.e., an increase 


of 1.3 per cent. 


8. Norway 

In 1949, Norway’s imports on government account totaled $15,800,000, or 3.4 per 
cent of its total intra-European imports. In 1950, certain agricultural imports (dried 
fruit, sugar, coffee, and oilcake) were transferred to state trading, which meant a 
consequent increase of $9,900,000, bringing imports on government account from 


3.4 to 5.6 per cent of Norway’s total intra-European imports. In 1954 and 1957, re- 


spectively, fishing equipment and pharmaceutical products were transferred to state 


trading, and Norway’s total imports on government account thereby rose from 
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$25,700,000 to $34,100,000 and subsequently $35,100,000—1.c., from 5.6 per cent to 
7.4 and 7.7 per cent of its total intra-European imports, dried fruit having been 
returned to the private sector in September 1956 ($500,000). Hence, over the last 
eight years, Norway’s state trading has, in contrast to the trend in most other coun- 
tries, expanded from 3.4 to 7.7 per cent of its total intra-European imports. 


g. Sweden 

Sweden’s imports on government account in 1949 totaled $54,300,000, or 7.1 per 
cent of its total intra-European imports. In 1954, a group of agricultural products 
(oats, maize, barley, oilseeds, tallow, vegetable and animal oils, and oilcake) were 
transferred to the private sector. This brought imports on government account 
down to $32,200,000, or 4.2 per cent of Sweden’s total intra-European imports. There 
has been no change since 1954 in the list of Swedish imports on government account; 
since 1956, however, practically all agricultural and food products, except alcoholic 
beverages and tobacco, are imported under an extremely liberal system. 


10. Switzerland 

Government imports in 1949 totaled $27,400,000, or 4.7 per cent of Switzerland’s 
total intra-European imports. ‘They covered a list of products lengthened in 1954 
by the transfer to state trading of certain agricultural products (oats, barley, maize, 
rice, bread grains, and seed potatoes). Imports on government account thus rose 
to $31,200,000, or 5.3 per cent of Switzerland’s total intra-European imports. 


11. United Kingdom 

In 1949, 27.5 per cent of the United Kingdom’s total intra-European imports were 
on government account, amounting to $509,000,000 out of $1,851,000,000. A first 
cut in state trading was made in 1951, when the percentage fell to 19.7.. The biggest 
reduction, however, was made in 1952 to 1954; following the transfer to the private 
sector of a number of agricultural products (butter, oilseeds, vegetable, animal and 
fish oils, fats, meats, coffee, eggs, cheese, and canned milk), raw materials (phosphate 
of lime, superphosphates, tungsten ores and concentrates, unwrought steel, aluminum, 
copper, lead, zinc, jute, hemp, sulphur, and iron pyrites), and manufactured steel 
products, imports on government account were no more than $36,000,000, or 1.9 per 
cent of the United Kingdom’s total intra-European imports. In 1956, the transfer of 
bacon to the private sector further reduced these figures to $9,600,000 and 0.5 per 
cent, respectively. Finally, in 1958, government imports of potatoes were discon- 
tinued, so that the list of products imported under this system was reduced to the 
single item of jute fabrics, which in the reference year were valued at less than 
$1,000,000. 

II 


PRESENT SITUATION OF STATE TRADING BY COUNTRIES AND BY PRopUCTS 


Table three shows the breakdown, by countries, of the principal products now 
imported on government account. Part one of the table represents the situation in 
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TABLE III]—Continued 
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Note: ST=state-traded. STp= partially state-traded. 
the food and feedingstuffs sector, and part two the raw materials and manufactured 


products sectors. 
As stated above, imports on government account, on the basis of the reference year 


1948, account for 4.2 per cent of total intra-European imports. About three-fifths of 
this amount are food and feedingstuffs, the remainder being raw materials and a few 
manufactured products. More than three-quarters by value of the raw materials and 
manufactured goods imported on government account by European countries as a 
whole are accounted for by coal (Norway and France) and petroleum products 
(France). This means that 60 per cent of government imports in Europe as a whole 


represent agricultural products, about 30 per cent coal and petroleum, and the 
remainder the other raw materials or manufactured goods referred to in part two 
of table three. 

The situation, by countries, is as follows: 


1. Austria 
The following are at present imported on government account: raw tobacco, 
cigars, cigarettes, salt, and alcohol. In 1948, 1952, 1953, and 1955, imports of these 
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products represented 1.04, 1.30, 1.20, and 0.8 per cent, respectively, of Austria’s total 


intra-European imports. 


2. Denmark 

State trading concerns only firearms, munitions of war, aircraft for the Danish 
air force, and warships. Imports of these in 1948, 1952, 1953, and 1955 represented 
0.42, 0.29, 0.60, and 0.43 per cent, respectively, of Denmark’s total intra-European 


imports. 


3. France 

France is, by far, the biggest exponent of state trading in Europe. Its imports on 
government account amount to 50 per cent of those in OEEC member countries as 
a whole. In the agricultural sector, government imports consist of: cereals and 
flour, butter, cheese, oilseeds and vegetable oils, raw and manufactured tobacco, and 
sugar; in the raw materials sector: solid fuels, petroleum products, gas, electricity, 
pure alcohol, and gold and gold alloys; in the manufactured goods sector: powders, 
explosives, matches, printing paper, telegraph and telephone equipment, radio, elec- 
tricity transmission equipment, ships, aircraft and components, arms, and munitions. 
In 1948, 1952, and 1953, combined imports of solid fuels and petroleum products 
accounted for 67, 76, and 79 per cent, respectively, of France’s imports on govern- 
ment account. In the same three years, France’s total imports on government account 
represented 22, 34, and 35 per cent, respectively, of its total intra-European imports. 


4. West Germany 

Apart from pure alcohol and matches, state trading in West Germany is confined 
to agricultural products. The principal imports under the system are meat and fat- 
stock, butter, bacon, margarine, lard and other animal fats, sugar, cereals (wheat, rye, 
barley, oats, and rice) and coarse grains, vegetables and fats, and animal feedingstuffs. 
In 1948, 1952, 1953, and 1955, these imports together represented 6.9, 10.3, 8.6, and 
7.4 per cent, respectively, of West Germany’s total intra-European imports. 


5. Greece 

Greece imports the following products under state trading: matches, kerosene, 
playing cards, cigarette papers, saccharine, narcotics, sulphur, copper sulphate, and 
wheat and wheat flour. However, its imports of these from European countries 
represent an extremely small proportion of Greece’s total imports. 


6. Ireland 

The following are imported on government account: wheat and wheat flour, 
sugar, maize, oatmeal, and barley. In 1948, these imports together represented 1.6 
per cent of Ireland’s total intra-European imports. 


7. Italy 
State trading in Italy covers the following products: bread grains, raw and man- 
ufactured tobacco, bananas, salt, phosphorus, phosphorus sulphide, quinine and 
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cinchona, nicotine, matches, flints, cigarette lighters, and other mechanical lighters. 
Imports of these products in 1948, 1952, 1953, and 1955 represented 4.6, 0.8, 2, and 1.7 
per cent, respectively, of Italy’s total intra-European imports. 


8. Norway 

The following products are imported on government account: rye, oats, flour, 
wines and spirits, sugar, coffee, oilcake, coal and coke, fishing equipment, and phar- 
maceutical products. Coal imports alone accounted in 1948 and 1953 for 38 and 
33.2 per cent of total state trading, which itself represented 7.7 and 6.2 per cent, 
respectively, of Norway’s total intra-European imports for those years. 


9. Sweden 

State trading accounted for 4.2, 2, 2.9, and 1.9 per cent of Sweden’s total intra- 
European imports in 1948, 1952, 1953, and 1955, respectively. However, it will be 
noted that a very high proportion of the agricultural products considered to have 
been imported on government account, and amounting to 1.8, 0.6, 10, and 6 per cent 
of trade in those years, respectively, have actually been imported since 1956 under a 
new procedure which is, in effect, practically equivalent to liberalization. The 
products in question are fatstock, meat, eggs, rye, wheat, flour, and sugar. The 
products actually imported on government account are: alcoholic beverages (other 
than beer), tobacco, cigarette papers, machines for manufacturing cigars and cig- 


arettes, arms, and military equipment. 


10. Switzerland 

With the exception of pure alcohol and ammunition, Switzerland’s government 
imports consist of a wide range of agricultural products, which alone account for 97 
per cent of all state trading in 1948. The products concerned are wheat, rye, oats, 
barley, maize, rice, flour, margarine, edible oils, oilseed, butter, dried vegetables, seed 
potatoes, and animal feedingstuffs. In 1948, 1952, 1953, and 1955, Switzerland’s im- 
ports on government account amounted to 5.3, 3-1, 4.8, and 3 per cent, respectively, of 


its total intra-European imports. 


11. Turkey 

On the basis of the reference year 1948, products now imported on government 
account represent 4 per cent of total imports. The system covers the following: tea, 
tobacco, salt, alcohol and spirits (except beer, wines, and whiskey), raw and medicinal 
opium, morphine and morphine salts, cocaine and cocaine salts, quinine and its 
derivatives, radio transmitting equipment, powders, explosives, and arms (except 
sporting equipment). 
12. United Kingdom 

State trading now covers only certain types of jute manufactures imported in 
negligible quantity in 1948 and 1952, and representing in 1953 and 1955 less than 
0.1 per cent of the United Kingdom’s total intra-European imports. 








WEsTERN Europe 407 


Ill 
MeEtHops oF ADMINISTERING STATE TRADING 
1. West Germany 

a. Cereals, fodder crops, sugar, milk, livestock. Each importer of these products 
is required to offer them, no later than at the time of customs clearance or on crossing 
the frontier, to the Import Offices, which are responsible for organizing sales on the 
home market. These Import Offices have the sole right of taking over such goods 
from abroad and retailing them; they have the option of accepting or refusing im- 
ported goods offered to them. If they do not exercise their right of purchase, the 
goods may not be sold, processed, or consumed in the Federal Republic. The object 
of the market-control legislation is to ensure adequate supplies to the population in 
the Federal Republic and to permit the constitution of adequate stocks. The rights 
of control and prohibition vested in the Federal Minister of Food, Agriculture, and 
Forestry guarantees, inter alia, that imports of goods subject to agricultural marketing 
regulations are made in accordance with the general principles laid down in section 
D of chapter four of the text of the Havana Charter. 

b. Alcohol. Under the terms of various laws, the federal government has the sole 
right to exercise a monopoly over the import of alcohol. The Federal Alcohol 
Monopoly Department comprises the Federal Monopoly Office, an authority, and 
an operational office. The Federal Minister of Finance, whose responsibility it is to 
operate the alcohol control, must satisfy himself in particular that imports are 
made in accordance with the general principles laid down in section D of chapter 
four of the text of the Havana Charter. 

c. Inflammable materials. The federal commissioners responsible for the state 
control over the West German company which holds the monopoly of inflammable 
materials are also required to observe the same principles: the company has the sole 


right to import such materials, 


2. Austria 

A government monopoly over imports of the following products is maintained 
solely for purposes of taxation: 

a. Tobacco, Imported tobacco, raw and manufactured, and tobacco products are 
the sole responsibility of the monopoly holder. Foreign purchases are decided on 
commercial grounds, with no discrimination between sources of supply. 

b. Salt. The monopoly covers both home production and imports; however, as 
the former suffices to meet national requirements, the import monopoly is purely 
a matter of form. Foreign purchases of medicated salts (pure sodium chloride for 
injections and marine salts for therapeutic baths) are made through private firms and 
are subject to no restrictions. 

c. Raw alcohol and spirits. These are imported through the monopoly authority. 


However, the authority issues import licenses to private individuals, and licences for 
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the import of well-known brands of spirits commonly asked for by foreign customers 


are granted liberally. 


3. France 

Under the provisions of a series of laws on the nationalization of certain major 
French industries, special bodies were set up to administer the following sectors: 

a. Solid fuels. The Association Technique d’Importation Charbonniére ['Tech- 
nical Association for Coal Imports] has sole authority to conclude contracts for buy- 
ing and transporting imported coal and pitch. 

b, Electricity—Gas. The public corporations Electricité de France (Service Na- 
tional) and Gaz de France (Service National) are responsible for exports and im- 
ports in their respective sectors, under contracts approved by the competent govern- 
ment departments. 

c. Oleaginous products. The Groupement National d’Achat des Produits 
Oléagineux (GNAPO) [National Buying Group for Oleaginous Products] is an 
intertrade corporation under the authority of the Minister of Industry, operating 
through a government agent and subject to government audit. The Group transacts 
or supervises, on behalf of the Government, operations for regulating the market for 
certain oleaginous products: guaranteed prices for growers in Metropolitan France 
and overseas territories, price equalization, and imports. 

d. Cereals. The Office National Interprofessionnel des Céréales (ONIC) [Inter- 
trade Cereals Office] is a public body responsible for controlling the whole domestic 
market for cereals and cereal products. It performs many duties, ranging from ad- 
ministrative action on behalf of the Ministry of Agriculture to actual purchases and 
sales of cereals if the market situation so requires. It has a monopoly of imports 
and exports for all the products under its control. 

e. Butter and dairy products. The Groupement National des Produits Laitiers 
(GNPL) [National Dairy Products Association] is an intertrade body under the 
auspices of the Minister of Agriculture, acting through a government agent and 
subject to government audit. The Group transacts or controls, on behalf of the 
Government, operations designed to regulate the market for butter and cheese: 
storage, guaranteed prices to the producer, price equalization, and imports. 

f. Crude petroleum products and derivatives. The Ministry of Industry and Com- 
merce (Motor Fuels Directorate) fixes distribution quotas for each importing com- 
pany; the quota determines how much crude shall be refined by each. Similarly, 
imports of petroleum derivatives must be made within the quotas fixed by the 
Ministry of Industry and Commerce, in accordance with the import program pre- 
pared by the Ministry. 

g. Newsprint. The Société Professionnelle des Papiers de Presse [Newsprint 
Trade Association] is responsible for the import of newsprint. It operates under 
government control exercised by government agents. 

h. Tobacco and matches. The Service d’Exploitation Industrielle des Tabacs et 
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Allumettes (SEITA) [Industrial Service for Tobacco and Matches] has a monopoly 
over tobacco growing, tobacco imports, tobacco manufacture and sales, and over the 
purchasing, manufacture, and sale of matches. This is a fiscal monopoly, the 
revenue from which is kept separate from the central budget and allotted to the 
amortization of the public debt through an autonomous fund. SEITA controls 
commercial operations, and the Directorate-General of Indirect Taxation is re- 
sponsible for the fiscal side. 

i. Powders and explosives. These are administered by the Powders Service, 
which is attached to the Ministry of National Defense. There is practically no in- 
ternational trade in such products. 

j. Alcohols. The state has a monopoly over the production of ethyl alcohols 
(except brandies and alcohols entitled to a controlled appellation of origin, and 
proof spirits) exercised through the Alcohols Department. The Government also 
has a monopoly over the import of alcohols produced in, or consigned from, 
foreign countries, overseas territories or associated territories, and states of the French 
Union. 

k. Sugar. In recent years the conversion to alcohol of any surplus sugar beet 
produced has led to overproduction of alcohol, representing a heavy charge on the 
French budget. In order to limit alcohol production, the Groupement Interpro- 
fessional Betteravier [Beet Inter-trade Association] has been set up to control beet 
and sugar production by limiting the guaranteed price to a single figure for a specified 
quantity of beet. This body is a public corporation responsible to the Ministry of 
Agriculture, and takes part in all studies on foreign trade problems. 


4. Italy 

a. Bananas. The banana monopoly is mainly designed to provide markets 
for the fruit produced in Somaliland, and was entrusted to Italy by the United 
Nations. The monopoly authority also cbtains supplies from other countries. 

b. Wheat and flour. Purchases are made on behalf of the Government by the 
Federation of Agricultural Consortia. The policy regarding wheat imports takes 
into account Italy’s commitments under the International Wheat Agreement and 
must comply with internal regulations designed to support this essential branch of 
agriculture. In addition, it is intended to insure sufficient supplies to meet national 
requirements. 

c. Tobacco, tobacco extracts, and juice; sea salt, rock salt, and mineral salt; 
phosphorus and phosphorus sulphide; nicotine and nicotine salts; mechanical lighters, 
matches, and flints. Imports of these are, for fiscal reasons, subject to state trading. 
They are made on government account and sold by government-appointed retailers 
at controlled prices. 

d. Quinine. Imports of quinine are also a government monopoly, with a view 
to insuring adequate supplies for the home market at a reasonable price. Private 
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bodies may, however, be authorized to import this commodity on payment of a fee 
beforehand. 

e. Gold and gold alloys. These can only be imported through the Italian 
Exchange Control Office acting on behalf of the Italian Minister of Finance. 


5. Denmark 
a. Firearms, munitions, aircraft, aeroplanes, and vessels for military use. Gov- 


ernment imports come under the national defense budget. 


6. Ireland 

a. Wheat, barley, maize, flour. The sole importer of these cereals in Ireland 
is Grain Importers (Eire) Ltd., a government undertaking responsible for reselling 
to distributors and millers at prices fixed so as to maintain a balance between prices 
of home production and imports, and also taking account of the controlled selling 
price of flour. In this way, it maintains stable and uniform prices in the interests 
of livestock farmers and permits millers to trade with their authorized profit margin. 
Any losses incurred by this body are covered by the state. 


7. Greece 

Certain products are made subject to state trading for reasons of public health or 
public interest, or for taxation purposes. As a rule, state trading does not aim at 
restricting imports unduly, nor at protecting home industry or agriculture. The 
products affected may be divided into three categories: 

a. Matches, kerosene, cigarette rice paper for tobacco producers, saccharine, and 
narcotics. These are monopoly products imported under the control of the Ministry 
of Finance. 

b. Wheat and flour. These are imported on government account—i.e., by the 
Ministry of Commerce—under the International Wheat Agreement. The private 
sector may, however, subject to special authorization, import wheat and wheat flour. 

c. Sulphur, copper sulphate, and fertilizers. These are imported by the Agricul- 
tural Bank of Greece on government authorization. The main purpose of the Bank 
is to keep prices at a minimum by means of large-scale imports and to standardize 
prices all over the country, so that the mountain districts furthest away from the ports 
are not penalized as compared with other more accessible districts. 


8. Norway 

a. Cereals. The state has a monopoly over the import of wheat, rye, barley, and 
oats and over all milled products of these cereals. A permanent body has been 
set up—the National Cereals Office—with the sole right of purchase and sale of the 
products in question; exports require the authorization of the competent ministry. 
The National Cereals Office is obliged, while paying price-support premiums, to 
purchase home-grown cereals and to import cereals and cereal products in sufficient 
quantities to cover national requirements. The purchasing price of national products 
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is fixed on the basis of the import price, plus the premium, which may vary according 
to the scale of requirements. In the case of animal feedingstuffs, the competent body 
controls consumption in the light of social considerations and may impose internal 
taxes in order to adapt the size of the livestock herd to the country’s requirements. 
The revenue from such taxes is used to develop production and trade in the 
products in question. 

b. Alcoholic beverages. The Wine Monopoly, Ltd., has the sole right to import, 
produce, and export alcoholic beverages. It is also responsible for sales on national 
territory. Prices must be no higher than is necessary to ensure a reasonable profit. 
The net profits are used for social purposes and in the public interest; at least 20 
per cent of the net annual revenue must be credited to the Anti-Alcoholic Fund. 

c. Fishing equipment. The National Fishing Equipment Office has the sole right 
to import a series of articles in so far as they are used as fishing tackle or for the 
manufacture of such tackle: hemp, cotton, nylon (raw or more or less heavily 
processed), lines, and hooks. The Office may, when it thinks fit and with the ap- 
proval of the competent ministry, authorize imports of these products on private 
account. The list of products affected can be extended, provided the products in ques- 
tion have a similar end use. The sale in Norway of products which have not been 
imported through or with the approval of the National Fishing Equipment Office is 
prohibited. The Office may be instructed to import and store exceptional quantities 
of fishing tackle or products for its manufacture in order to ensure the country’s 
supplies of such equipment; it may also apply the restrictive measures necessary for 
the efficient organization of the production and sale of fishing tackle. 

d. Pharmaceutical products. The Norwegian Center for the Import of Medical 
Supplies has the sole right to import specific pharmaceutical products; it also has 
the sole right to sell on the home market to pharmacists, industrial producers, and 
craftsmen using these goods in the exercise of their trade, and to public laboratories 
and scientific centers. However, the sale to pharmacists of medicines and raw 
materials for the preparation of medicines is not covered by these provisions. In 
addition, the Ministry of Social Affairs may authorize derogations from these pro- 
visions, in particular for the import and sale of insecticides. 

e. Solid fuels. The Fuel Import Office has the sole right to import hard coal 
and coke. Nevertheless, industrial undertakings, the Norwegian railways, and 
private shipping companies can continue to import these products directly, unless 
the Ministry of Commerce decides to the contrary. The Ministry may also authorize 
direct imports by other firms and may, moreover, instruct the Fuel Import Office 
to import certain quantities of hard coal and coke. 

f. Coffee, sugar, and syrup. Following an agreement concluded on April 28, 
1954, by the Ministry of Commerce and the Wholesalers’ Federation, the board set 
up after the war by the Norwegian Grocers’ Federation for the import of the above 
commodities maintains its powers, unless the agreement is denounced with six 
months’ notice. New import quotas can be established only with the consent of 
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the board. Stocks of sugar and coffee must be kept at a level sufficient to cover the 
country’s requirements for two or three months. 


g. Sweden 

a. Wines and alcohols. Trade in alcoholic beverages (liqueurs, wines, and strong 
beers) is under state control, primarily for reasons of health and for political and 
financial considerations. The legislation is based on the principle that trade in 
these products should not be a source of profit to private individuals and must be 
carried on in such a way as to reduce as far as possible the disadvantages connected 
with the consumption of alcoholic beverages. The law provides for a wholesale 
company and a retail company. Both companies are organized as commercial under- 
takings and conclude agreements of limited duration with the Government. By 
virtue of these agreements and the provisions of their articles of association relating 
to management, profits, tax collection, etc., the state controls the management of 
these companies. Raw potato alcohol is manufactured in Sweden in some eighty 
private distilleries, and cellulose sugar alcohol in several pulping plants using the 
sulphite process. This production, too, is supervised by the monopoly. 

b. Tobacco and machines for the tobacco industry. The tobacco import monopoly 
is not absolute, and retailers approved by the monopoly are authorized to import 
these products. Machines for the tobacco industry, cigarette paper, and cigarette 
holders can be imported only by the tobacco monopoly or with the approval of the 
public authorities. The tobacco monopoly is under state control. The retail trade in 
tobacco products is in the hands of private enterprise. Prices are fixed by the tobacco 
monopoly and include the taxes established by Parliament. 

c. Agricultural products. The government agencies responsible for the import 
and sale of fatstock, meat, eggs, rye, wheat, and sugar have been maintained, but 
in conditions almost equivalent to liberalization. 

d. Defense equipment. These goods are generally imported by government pur- 
chasing agencies. Some consignments may, however, be imported by private com- 
panies acting on behalf of the Government. 


10. Switzerland 

a. Wheat. The Federal Wheat Administration is a division of the Federal De- 
partment of Finance and Customs. The centralization of imports in the hands of 
the Administration is, for the time being, essential, owing to the control of bread 
prices, which are kept down by government subsidies, and also in order to protect 
the Swiss milling industry, which the Confederation is obliged to support. Both 
measures (centralized imports, and protection of the home milling industry) are 
legally based on the addition to the Federal Constitution accepted by popular vote on 
November 23, 1952. 

b. Fodder grains and feedingstuffs. Under the Federal Order of December 17, 
1952, which forms the new legal basis of the CCF, the latter is constituted as a 
cooperative company under public law and is placed under the supervision of the 
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Federal Council. Its statutes and, consequently, any amendments thereto must 
be submitted to the Federal Council for approval. The members of this organiza- 
tion are firms engaged in international trade in the goods in question. ‘The CCF is, 
therefore, a trade syndicate with a legal import monopoly. 

Even on its creation in 1933, the CCF’s functions related to commercial as well 
as agricultural policy. Its functions in the field of commercial policy consisted, from 
the very beginning, in promoting the whole Swiss exporting economy as far as 
possible by exerting an influence on the sources of the categories of imports within 
its competence. Thus, on the entry into force of the European Payments Union, 
every effort was made to increase imports of the goods in question from members of 
the Union. The CCF’s functions with regard to agricultural policy consist in in- 
fluencing, to a limited extent, the import prices of goods under its control in order 
to prevent market saturation and thus avoid overproduction of milk, dairy products, 
meat, aid animals fats. 

c. Butter. The monopoly of butter imports is held by the Swiss Butter Supply 
Center (BUTYRA), which is a government-controlled cooperative of firms and 
organizations permanently engaged in the wholesale butter trade. Founded in 
1932, BUTYRA was approved as a public cooperative society, within the meaning 
of article 829 of the Code of Company Law, under the new agricultural legislation 
which came into force on January 1, 1954. The structure and functions of BUTYRA 
are also defined in this legislation. The implementation of its duties is controlled 
by the competent government services. 

BUTYRA’s main function is to regulate butter imports in such a way that 
demand for the various qualities can be met without hampering the marketing of 
Swiss butter. It also distributes imported and home-produced butter. Finally, it is 
required to purchase any surplus Swiss butter and find a market for it. BUTYRA 
has the sole right of importing butter, by virtue of a general import license from the 
federal administration concerned. Butter is bought from the foreign suppliers by 
BUTYRA, and not by its individual members, and imported into Switzerland for 
retailing through the trade. As stated above, the volume of butter imports is regu- 
lated to suit domestic requirements. 

d. Alcohols. The federal alcohol monopoly, which is a division of the Federal 
Department of Customs and Finance, is the competent authority. The monopoly 
is based on article thirty-two of the Federal Constitution, under the terms of which 
the Confederation is required to ensure that legislation is directed towards curbing 
the consumption, and, therefore, the importation and production, of spirits. Over 
75 per cent proof alcohol, together with “trois-six” and spirits of wine (denatured) 
may be imported only through the federal alcohol monopoly. On the other hand, 


less than 75 per cent proof alcohol is not subject to the monopoly and may be 


imported with no further formality by private individuals, on payment of the 


customs duties prescribed in the tariff and the monopoly dues. As a rule, 80 per cent 





414 Law anp ConTEMPORARY PROBLEMS 


of the country’s requirements of refined “trois-six” can be met from home production, 
and imports merely make up the difference. 

e. Munitions. The Military Technical Service (STM) of the Federal Military 
Department is responsible for the implementation of the powder monopoly. The 
latter is based on the Federal Constitution, article forty-one of which gives the 
Confederation sole rights in the manufacture and sale of gunpowder, and places 
under its authority the manufacture, purchase, trade in, and distribution of, firearms, 
ammunition, explosives, other war material, and components. The Federal Consti- 
tution provides that imports of arms and munitions shall also be subject to authoriza- 
tion by the Confederation (STM). All ammunition, whether for the forces or for 
sporting guns, is exclusively of Swiss manufacture. Imports are limited to ammuni- 


tion for adjusting and testing arms for delivery abroad. 


IV 


Reasons FOR RETAINING STATE TRADING AND THE REsULTING DISADVANTAGES FOR 
THE CouNTRIES’ TRADING PARTNERS 

The preceding sections show, first, that, after assuming great prominence in 
OEEC countries’ import trade after World War II, state trading has declined con- 
siderably over the last few years. It may be inferred that there were exceptional 
reasons for its previous predominance. Clearly, these are connected with the strict 
wartime controls which governments were obliged to impose on their economies 
during hostilities and in the immediate postwar years. 

During the war, governments were compelled to introduce strict economic plan- 
ning, with a view to making the most efficient use of available resources, having 
regard to the ends pursued. It was a time of compulsory allocation of raw materials, 


rationing of consumption, exchange controls, etc. Obviously, discipline imposed 


from above on economic activities was bound to take the form of domestic and 
foreign trade controls. Such controls could best be operated if the government 
directly assumed responsibility for some kinds of economic activity. Incidentally, in 
many cases, it delegated its powers to nongovernmental bodies (import associations) 
which could only import, export, allocate, and distribute goods in accordance with 
instructions from the central government. 

When supplies again became plentiful, the tendency to return certain sectors to 
private enterprise within a liberal system eventually won the day. Hence, the grad- 
ual decline in state trading, going hand-in-hand with the abolition of exchange 
controls, the quota system and price controls, and internal and external trade con- 
trols. It is, nonetheless, true that vestiges of the wartime system still persist in some 
countries. While some sectors are now almost wholly in private hands, imports of 
the basic products they use are still subject to government monopoly or delegated to 
some nongovernmental association. 

Secondly, the present situation shows that most of the remaining state trading 
concerns agricultural products and foodstuffs. This is accounted for by the fact 
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that agriculture is given special treatment in most West European countries. In 
order to support farmers’ incomes, the government in these countries regulates pro- 
duction in one form or another, fixes prices of produce, and exercises strict control 


over imports and exports. Action by the government also includes the fairly 


general grant of financial subsidies to agriculture in some form or another. In many 
countries, the methods used for government action in this field (e.g., government 
agencies for purchasing, stocking, and marketing, etc.) have led to imports on gov- 
ernment account or, failing this, to the delegation of monopoly rights in respect 
of imports to nongovernmental bodies subject to strict government control. 

The main reasons for retaining state trading in the case of other products are: 

a. fiscal: in some countries, production and sales of certain products (e.g., tobacco, 

matches, and alcohol) are a substantial source of revenue; strict government 
control is, therefore, imposed, either by manufacturing such products in gov- 
ernment factories or by government-controlled distribution; and in such cases, 
foreign trade in these products is also handled by the government; 

. health: in the case of alcohol, pharmaceutical products, and narcotics, the state 
controls trade and consumption in order to safeguard public health; and 

c. military: arms, munitions, aircraft, and radio equipment. 

In a given country, there may be social reasons applicable to certain categories of 
the population (e.g., fishing equipment in Norway) or special historical reasons (e.g., 
salt in Austria, bananas in Italy) to account for state trading. 

It will be noted that where state trading exists, this does not necessarily imply 
that the undertakings through which the system is administered are state-owned. 
There may be a state import monopoly, without ownership of any of the firms man- 
ufacturing, distributing, or consuming the imported product on the domestic market. 
Conversely, in some countries, where the major part of some particular economic 
activity is state-controlled (nationalized sectors), the state does not necessarily have 
a monopoly of imports. State-owned or state-administered firms (having, as a rule, 
a considerable financial or managerial autonomy) are conducted just like private 
undertakings in respect of imports. 

The retention of state trading in some countries for particular products is, never- 
theless, objectionable to their trading partners who export such goods. The OEEC 
system for the liberalization of trade was based on importers’ freedom to select 
suppliers as they choose and on the principle of nondiscrimination among suppliers. 
The arrangements for progressive stages of liberalization based on percentages were 
worked out in a spirit of reciprocity, and each country might, when freeing some 
portion of its imports, justifiably hope that its exports would be given comparable 
treatment by its partners in virtue of their own measures for the liberalization of 
imports. 

In fact, it became clear from the very outset of the OEEC liberalization scheme 
that the freeing of imports on government account was devoid of meaning. As the 
state has a monopoly of imports, it can select its suppliers not merely for commercial 
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considerations (¢.g., price, quality, and delivery dates), but on other grounds. Hence, 
the OEEC liberalization percentages were calculated on the basis of private imports 
only, and it proved impossible to attempt, in respect of government imports, a com- 
parable standardization to that which was successfully attempted in the private 
sector. 

The consequences of the liberalization of private imports is to enable the con- 
sumer in a particular country t~ “uoose his own suppliers at home and abroad in the 
light of his own advantage. This leads to open competition among suppliers, with 
the best man winning. On the other hand, when imports of a product are a 
government monopoly, the consumer can only buy what the government, as sole 
arbiter of quantity, quality, origin, and timing, chooses to import. State trading is, 


therefore, usually criticized as encouraging protectionist, restrictionist, and discrim- 


inatory trends, and as contravening the spirit of the liberalization of imports as 
laid down in the principles of the OEEC, GATT, and IMF. 
Another criticism is that it makes trade unstable. The import policy followed 


by government agencies, notably in the case of agriculture, is directly conditioned by 


production and price trends on the home market and is affected by fluctuations in 
them. Hence, exporting countries can never rely on a firm demand in importing 
countries, and this has repercussions on their own production. Of course, these 
drawbacks may, to some extent, be lessened by negotiating bilateral agreements be- 
tween government importing agencies and foreign exporters. Generally speaking, 
however, the exporting countries regard such agreements as inadequate and accuse 
bilateralism of being a source of discrimination. 

In contrast, it is noted that state trading is a means of regulating home and 
foreign markets, as the state has the financial means of building up stocks during 
times of surplus and gradually releasing them when there is a shortage. It is also 
noted that state trading has, so far as Europe is concerned, made it possible to buy 
from certain economically underdeveloped countries products which they would 
never have been able to sell had there been no state trading by their partners, as 


private importers would have gone to other sources. 


Vv 


Rues GoveRNING STATE TRADING IN THE OEEC anp THE 
European Economic CoMMUNITY 
Neither the rules of the OEEC nor subsequently those of the Treaty of Rome 
have ever purported to forbid member countries to exercise the right of adopting 
state trading for any particular product. Countries retain their sovereign rights in 
the matter, and if, for reasons of which they are sole judge (e.g., political reasons) 
they decide to place imports of a product under government control, they are quite 
at liberty to do so. However, a certain amount of moral pressure has in recent years 


been exerted within the OEEC in order to: 
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a. limit recourse to state trading; and 
b. induce countries retaining state trading to endeavor to administer it as 
liberally and with as little discrimination as possible. 


As stated above, in the OEEC, state trading was left out of the calculation of 
liberalization percentages. This means that when the OEEC decided that 75 per 
cent or go per cent of imports should be freed, the figure was calculated on the basis 
of private imports only. The sole measures taken with regard to state trading con- 
sisted in the declaration in article twelve of the code of liberalization that, 


Member countries, to the fullest extent of their executive authority, shall ensure that import 
trade handled by monopolies under government control is conducted, in respect of other 
Member countries, in accordance with the general principles laid down in Section D of 
Chapter IV of the text of the Havana Charter. 


Later, the OEEC introduced a system for the examination of state trading in 
order to ascertain the list of imports on government account and verify whether 
countries were complying with the principles of the Havana Charter. Article thirty 
of the code of liberalization states: 

a. Member countries shall notify to the Organisation within the periods determined by the 
latter: 
(i) the commodities imported by monopolies under Government control; 

(ii) in the case of each commodity, the method of operation of the import agencies; 

and, 

(iii) where appropriate, the reasons for which any such commodities are not imported 

in accordance with the general principles laid down in Section D of Chapter IV 
of the text of the Havana Charter. 
b. Member countries shall submit the same notification to the Organisation without delay 
when the import of any commodity, hitherto imported on private account, is transferred 
to a monopoly under government control, and shall give an expianation of the reasons for 
such a transfer. 
c. Member countries shall also notify to the Organisation without delay the transfer 
to private account of any commodity hitherto imported by a monopoly under government 
control. 
d. The Organisation shall consider the notifications submitted to it in accordance with 
the provisions of paragraphs (a) and (b), with a view to determining whether each 
Member country is complying with its obligations under Article 12. The organisation shall 
also consider the reasons for the transfers referred to in paragraph (b). 


It must be admitted that this examination procedure has not yielded any great 


results. At the instigation of countries exporting agricultural products which are sub- 


ject to state trading in large importing countries, the Organization strengthened 


these rules in 1955. 
It also evolved a procedure for complaints by member countries against a country 


practicing state trading: 


The Organisation shall examine cases in which a Member country considers that the 
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import trade notified as State trading of another Member country is conducted in a 
manner which has the same effect as if that trade were subject to quantitative restrictions. 


In addition, provision was made for a systematic review of the transfers of a given 
product from private trading to state trading: 

When, in accordance with Article 30 of the Code, a Member country notifies to the 
Organisation the transfer to a monopoly under Government control of the import of any 
commodity previously imported on private account, the Organisation shall examine whether 
that import trade is conducted in a manner which has the same effect as if it were 


subject to quantitative restrictions. 


If, upon the examination of the two cases just referred to, the administration of 
the import trade in question is found to be restrictive in character, the Organization 
may decide that the trade in the commodities concerned should no longer be excluded 
from the computation of the percentages of liberalization, and, as such, should be 
deemed to be subject to quantitative restrictions. 

This sanction calls for a few comments. To begin with, it will be observed that 
the country in question is neither requested to transfer the imports to private account 
nor to administer imports on government account more liberally. In short, member- 
countries retain full freedom in the matter. The sanction is that such imports 
shall be included in the computation of the liberalization percentages in the same 
way as nonfreed imports. Its effect is, therefore, to lower the percentage of liberaliza- 
tion officially reached by the country concerned. Should the country thereby fall be- 
low the compulsory percentages fixed by the OEEC, it is obliged, in order to get 
back to the right level, to abolish quantitative restrictions on certain goods imported 
on private account or, failing this, to invoke the escape clauses of the code of lib- 
eralization, when it will become liable to examination by the OEEC. 

Actually it is extremely difficult to enforce these provisions. To begin with, ex- 
porting countries are reluctant to complain to the Organization against the importing 
countries. Secondly, when they do so, the result is bound to be disappointing, for 
the following reason: If the Organization is to decide that the product concerned 
must be regarded as subject to quantitative restrictions for the purpose of the com- 


pilation of liberalization percentages, it is necessary, under its fundamental rules of 


procedure, that the decision shall be unanimous—i.ec., with the agreement of the 
country against which complaint has been lodged. 

The Organization has also endeavored to devise rules regarding the administra- 
tion of state trading, with a view to at least reducing its discriminatory factors— 
for example, by requiring monopolies to invite public tenders. This has, however, 
been fruitless. Furthermore, it must be admitted that in the agricultural sector, 
where there is most state trading, any improvement in administrative procedure is 
directly bound up with the whole agricultural policy of the countries concerned. 
Hence, the Organization’s endeavors to coordinate agricultural policies. Clearly, 
however, such a vast problem goes beyond the framework of this study. 
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When preparing the Treaty of Rome, the six countries of the European Eco- 

nomic Community also came up against the problem of state trading. They formu- 
lated rules on the subject, notably in articles thirty-seven and ninety of the Treaty. 
Article thirty-seven, which forms part of the chapter on the elimination of quanti- 
tative restrictions as between member-states, stipulates that, 
Member States shall progressively adjust any State monopolies of a commercial character 
in such a manner as will ensure the exclusion, at the date of the expiry of the transitional 
period (12 to 15 years), of all discrimination between the nationals of Member States in 
regard to conditions of supply or marketing of gogds. 


This progressive adjustment shall proceed at the same rate as the elimination of the 
remaining quantitative restrictions on private trade between member-states. Should 
a country fail to maintain the rate of progress, its partners may, subject to authoriza- 
tion by the institutions of the Community, takes measures of protection against it. 
Article ninety, which forms part of the chapter concerning rules governing compe- 
tition within the Community, forbids restrictive and discriminatory practices by public 
enterprises as well as private enterprises and monopolies. 

It is still too soon to know whether the principles laid down in articles thirty-seven 
and ninety of the Treaty of Rome will be put into effect. The institutions of the 
Community will supervise their implementation and will undoubtedly, as the years 
go by, make suggestions concerning their practical application. They may perhaps 
take up the idea of requiring state monopolies to invite public tenders, though this 
seems hardly likely at the present time. However, in this case too, as the six member- 
states include two large countries, France and West Germany, which practice state 


trading on a wide scale in the agricultural sector, the rules on state trading will be 


inseparable from those governing the internal and external agricultural policy of the 
I g 5 § I ) 


Community. In this respect, it should be noted that article thirty-seven of the Treaty, 
quoted above, explicitly provides that: 

In the case of a monopoly of a commercial character which is accompanied by regulations 
designed to facilitate the marketing or the valorisation of agricultural products, it should 
be ensured that in the application of the rules of this Article equivalent guarantees are 
provided in respect of the employment and standard of living of the producers concerned, 
due account being taken of the timing in respect of possible adjustments and of necessary 
specialisations, 


It will be no easy matter to reconcile the principles of a liberal and nondiscriminatory 
administration of state trading within the Community with the need to maintain 
employment and standards of living in agriculture. 

Experience in the OQEEC and the EEC goes to show that there are strong tend- 
encies to improve methods of administering state trading, and, while leaving govern- 
ments free to retain this type of imports, to limit its arbitrary and discriminatory 
character. It is obviously only through ever closer cooperation between governments 
that any improvement in existing systems can be achieved. 





THE SOVIET-BLOC FOREIGN TRADE SYSTEM 


Nico.Las SPULBER* 


Foreign trade is a state monopoly in each of the countries of the Soviet bloc. 
The sphere of this monopoly encompasses not only all the export and import opera- 
tions, which must be concentrated in the hands of state-chartered or designated 
agencies, but extends, moreover, to all the economic relations between each of these 
countries and the rest of the world, including their international accounts and credits. 
The international accounts and the other economic or noneconomic relations with 
other countries are handled on the basis of an organic component of the monopoly of 
foreign trade, the monopoly of foreign exchange. 

The stated tasks of the monopoly of foreign trade are: to ward off capitalist eco- 
nomic penetration, to provide “maximum assistance” to domestic capital formation, 
and to facilitate the eventual “coordination” of the economic plans of the bloc coun- 
tries. The development of foreign trade in each country is dependent on the over- 
all economic plan: it is the latter which commands the dynamics of imports, which, 
in turn, determine the dynamics of exports. The government decides the volume, 
value, structure, and direction of its trade; thus, the monopoly offers maximum 
“protection” to the national economy. ‘Tariffs, the key factor in the foreign trade 
of the nonbloc economies, play only a secondary role in the bloc countries. 

The present article proposes to examine both the structure and the operation of 
the monopolies of foreign trade in the countries of the Soviet bloc, focusing in turn 
on: (1) organization of these monopolies; (2) their operation within and outside the 
bloc; (3) prices and rates of exchange; (4) extent and limitation of bloc-wide attempts 
toward coordination of trade and output. A final section summarizes the discus- 


sion and suggests some conclusions. 


I 
In each bloc country, the foreign trade system is headed by the ministry of foreign 
trade. The ministry plans all the relevant elements concerning the foreign trans- 
actions, in function of the domestic output plan, of various policy considerations, and 
of the existing commitments. It prepares and participates in the negotiation of for- 


eign trade agreements, and controls and directs the organizations entering in the 


field of trade. 


Both in the Soviet Union and in the Soviet-bloc countries, where the Soviet organi- 


* A.M. 1950, Ph.D. 1952, New School for Social Research. Associate Professor of Economics and 
Acting Chairman, Institute of East European Studies, Indiana University. Author, THe Economics oF 
ComMuNIsT EAsTERN Europe (1957). Co-editor, REsouRcEs AND PLANNING IN EasTERN Europe (1957), 
East CentraL Europe UNDER THE CoMMUNISTS: CZECHOSLOVAKIA (1957), THE SECOND SoviET-YuGo- 
stav Dispute (1959). Contributor to economic periodicals. 
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zational set-up has been more or less faithfully copied,’ the ministry is organized into 
two types of sections or departments—“functional” and “operational.” The usual 
functional departments are planning, foreign exchange and finance, contracts, book- 
keeping and auditing, arbitration, personnel, and capital construction. The usual 
operational departments and/or administrations are import, export, tariffs, transport, 
and international forwarding. In various bloc countries, some of the functional or 
operational departments are split into two sections—one concerned with the rela- 
tions with the bloc, the other with the nonbloc countries. 

The key planning department prepares the draft-plan in close contact with the 
state planning commission, which transmits it to the state-chartered foreign trade 
corporations. The draft is constructed within the directives of the state planning 
commission by taking into account the basic proportions planned by it for the 
economy as a whole, the existing commercial commitments, the import requirements, 
and the foreign exchange available. The draft specifies the volume, prices and 
transport cost, structure, and direction of the foreign trade. The importing and 
exporting corporations draft, in turn, their specific plans on the basis of the physical 
balances (output and its allocations in physical terms) submitted to them by the 
producing organizations and their selling and purchasing departments. The corpora- 
tions of foreign trade suggest, fit in, or complete modifications of the basic blueprint, 
which they present to the planning department of the ministry. The coordinated, 
yearly, or long-term (five-seven years) plan can then be established by the ministry 
and submitted for final approval to the council of ministries. 

Among the other functional departments which have been mentioned above, the 
foreign exchange and finance department, which keeps in close contact with the 
state bank, concerns itself with balance-of-payments problems. The administrative- 
economic department prepares the budget of the ministry and plans and surveys the 
expenditure of the foreign trade organs. The contracts department studies market 
trends abroad, prepares the projects for interstate negotiations, and drafts instruc- 
tions for the foreign trade organizations concerning the carrying out of contracts 
after their signature. The accounting and auditing department checks and controls 
the financial accounts of the ministry and its organs. 

Schematically, the departments for import and export are subdivided into sections 
for planning and finance, and into operational sections corresponding to the basic 
industrial branches (metallurgy, chemicals, textile, leather, food and agricultural 
products, etc.). Each of the sections is, in turn, subdivided by commodities, and in 


See notably D. D. MisHustin, SoTsiALIsTICHESKAIA MoNopoLiiA VNESHNEI Torcovit SSSR [THE 
SociaList Monopo_y oF THE ForEIGN TRADE OF THE USSR] (1938); B. S. Vacanov, Voprosy OrGANI- 
zaTsii VWNESHNEI Torcovi! STRAN Naropnot Demoxkratsi! [PROBLEMS OF THE ORGANIZATION OF THE 
ForEIGN TRADE OF THE CoUNTRIES OF PEoPLE’s Democracy] (1954); M. F. KovrizHnykn, A. D. Frum- 
kin & V. C. PozpniAkov (Eps.), VNESHNIAIA TorGOvLIA STRAN NaropNor Demoxratsi [FOREIGN 
TRADE OF THE CouNTRIES OF PEopLE’s Democracy] (1955); D. M. Genkin (Ep.), Pravovye Voprosy 
VNESHNEI Torcovi1 SSSR s EvropeisKiM1 STRANAMI Naropnot Demoxratsit [LEGAL PROBLEMS OF THE 
ForEIGN TRADE OF THE USSR wiTH THE CounTRIES OF PEOoPLE’s Democracy] (1955); S. SHCHIPIORSKI, 
ORGANIZATSIIA VNESHNEI Torcovit Potskot NaropNor RespusBiiki [ORGANIZATION OF THE FoREIGN TRADE 


OF THE Po.isH PeopLe’s RepusBiic] (1957). 





422 Law anp CoNTEMPORARY PRoBLEMS 


the case of a key commodity, also by countries. This is the case in Poland, for 
example, for coal, in Rumania for oil, and so on. In some countries, a special depart- 
ment for capital goods—distinct from the departments of imports and exports—con- 
cerns itself with the import of capital goods. In Poland, for instance, the main sub- 
sections of this department are fully-equipped plants, power equipment, machines, 
railroad and vehicles, ships and shipping equipment, and agricultural machinery. 
The other operational departments concern themselves, as their names indicate, with 
the policies and economies of tariffs, transport, and forwarding, and are each sub- 
divided into sections for planning, finance, accounting, personnel, etc. 

The ministry conducts its domestic activities through foreign trade commissioners 
and through the monopolistic corporations. The commissioners are members of the 
regional or republican central bodies. They supervise the facilities connected with 
foreign trade, propose measures for trade expansion, and survey the application of 
the instructions and regulations of the ministry. The monopolistic corporations are 
“governmental agencies operating under special status.” They are state-owned organi- 
zations placed on a “commercial basis.” That means that each is an independent 
legal entity, organized, as stated, under a separate charter which specifies its endow- 
ment by the state for the pursuit of its assigned business.? Each organization is 
expected to produce planned or above-plan profits, in agreement with scheduled 
costs and planned profit margins, in carrying out the tasks assigned by the plan 
and in transacting purchases and sales at the prices established by the government. 
The state does not guarantee their obligations, since they are independent legal 
entities. The relation with the production enterprises is that of customer and sup- 
plier, regulated by special contracts. Once the over-all economic plan is approved, 
these contracts are concluded, within the framework of the plan, by the corporations 
and the selling or purchasing organizations of the economic ministries or of the 
trusts and “combines,” specifying prices and terms of delivery. 

Each of the importing, exporting, or fowarding (transport and expedition) corpo- 
rations has, in turn, its functional and operational offices following the pattern indi- 
cated for the ministry of foreign trade. Basically, the importing and exporting 
corporations specialize according to the main industrial branches and their needs, 
while their offices specialize, in turn, in one type of commodity. Thus, the main 
importing corporations are established in each bloc country for capital goods, basic 
raw materials, metals and goods of mass-consumption household appliances, tex- 
tiles, food, etc. The main exporting corporations are diversified according to the 
principal exports which the country has to offer. In the case of the Soviet Union, 
the export corporations handle notably grain (Eksportkhleb), coal (Soiuzugleeks- 
port), oil (Soiuznefteksport), lumber (Eksportles), fibers (Eksportlen), as well as 
machines, equipment, and finished articles (Tekhnoeksport). In Czechoslovakia, for 
instance, the accent is on diversification in the export of fully-equipped plants (Tech- 
noexport), heavy machinery and equipment (Strojexport), precision engineering 


* 1 V. Gsovski, Sovier Civit Law 380 et seq. (1948). 
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(Kovo), etc., and results in a sharper specialization in these fields. However, in 
Bulgaria, the corporations specializing in the sale of various agricultural produce 
tend to be more diversified.* By and large, there are some twenty corporations in 
each of the countries of the bloc.* In most of these countries, a selling organization 
of the cooperatives is also authorized to enter the field of foreign trade, along with 
the state corporations. 

In each country, a chamber of commerce, which is not directly included in the 
system of the ministry of foreign trade, assists the foreign customers in all matters 
connected with trade, sends delegations abroad, arranges the participation in foreign- 
trade fairs, obtains patents for its citizens, and so on. To it are also attached arbitra- 
tion commissions. 

The ministry of foreign trade carries on its operations abroad through trade 
delegations (in Russian, called torgovye predstavitel’stva—in short, torgpredstva). 
The torgpredstva, as these delegations are known in all the bloc countries, are 
treated as state delegations and enjoy full diplomatic immunity within the bloc, 
since foreign trade is considered by these countries to be a state function. The 
torgpredstva control the commercial activity carried on abroad by their national 
foreign trade corporations and insure that it conforms to the national laws of the 
foreign trade monopoly, grant the documents needed for the agreed commercial 
operations, and also study the general business trends in each country with respect 
to trade possibilities. In some countries, including the United States, where the 
torgpredstva are not accepted as state delegations, the Soviet Union and its various 
satellites maintain commercial agencies directly subordinated to their respective min- 


istries of foreign trade. 


II 


The existence of a group of Soviet-type economies has led to the appearance of a 
special foreign trade market distinct from the rest of the world market—namely, 
the bloc or intraplanned-economies market. The interstate commercial treaties con- 
cluded between these countries are based on agreements of “friendship and mutual 
aid,” and have both a political and commercial aim. The stated political aim is to 
help the signatory countries to “construct a communist society in the USSR and 
a socialist society in the popular democracies,” while the commercial aim to to pro- 
vide a well-defined framework for their commercial agreements. The commercial 
treaties include the provisions for most-favored-nation treatment with respect to 


® See Nicotas SpuLBER, THE Economics oF CoMMUNIsT EAsTERN Europe 163 ef seq. (1957). 

“Up to 1949-50, Yugoslavia had the same organizational pattern in this field. Since then, trade has 
been carried out by some 500 economic agencies organized as joint-stock companies by the state-owned 
producing enterprises. The Government controls trade via the fixation of quotas, prohibition of exporting 
or importing given goods, issue of licenses, and so on. Foreign currencies are sold through the Central 
Foreign Currency Fund and the currency clearing houses; discriminatory rates are established according 
to beneficiaries and the nature of goods imported or exported. See notably Borba (Belgrade), April 
20, 1955; Privredni Pregled (Belgrade), Sept. 11, 1957; Devizno Poslovanje (Belgrade), Aug. 27, 1958. 
The whole foreign trade system is now due for overhauling. See Ekonomska Politika (Belgrade), Nov. 


15, 1958. 
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physical and juridical persons of a signatory power founding themselves in the terri- 
tory of the other country, export and import operations, transport of freight or 
passengers, and custom duties. They contain further provisions concerning arbitrage 
competence, exchange of specialists, organization of trade fairs, and other points of 


secondary importance. 

Trade agreements for a determined period of one, two, or five years are signed 
by the governments of the bloc countries, within the general framework defined by 
their commercial treaties. The trade agreements state the value of the envisaged 
trade turnover in rubles and specify that the prices of the goods will be “fixed on 
the basis of world prices.” An adjoining quota list indicates in quantity or value 
terms the broad categories of the commodities to be exchanged. The long-term trade 
agreements are meant to insure the basic minimum supplies needed for the outputs 
scheduled by the so-called “perspective” plans. The yearly agreements are meant 
to adjust more concretely the flows of trade to the precise needs of the yearly “opera- 
tional” plan. Upon the signature of the agreement, the state banks of the two signa- 
tory countries open to each other noninterest-bearing credit accounts for the specified 
amount of the trade turnover. For the implementation of this trade, contracts are 
then negotiated and eventually concluded between the appropriate foreign trade 
corporations of the two countries. These contracts finally specify the quality, assort- 
ment, agreed price, date, and place of delivery of each item. 

Let us now follow a whole foreign trade operation as it is carried out in practice 
within the bloc. On the basis of the plan, contracts are concluded between the ex- 
porting corporations and the appropriate domestic organizations selling commodities 
earmarked for export. The prices paid by the exporting corporations are the factory 
price f.0.b., not including the famous turnover tax (a sales tax with varying levels, 
according to the item to which it is applied). For certain scarce commodities, a 
special purchase authorization may also be needed. Payment to the producer is done 
via the so-called “acceptance” form—i.e., acceptance by the purchasing exporting 
corporation of the documents indicating that the goods have been sent to it by the 
producer. The commodity is forwarded by the exporting agency to the foreign im- 
porting agency via the appropriate channels. The settlement is made through the 
system of so-called “incasso with direct payment.” The export organization is paid 
by its central bank, from the account of the buyer, upon receipt of the export docu- 
ments. The bank then sends the documents to the central bank of the importing 
country, which, in turn, immediately credits the account of the exporter, and then 
presents the documents for collection of payments to the importing organization. 
In case of refusal of the buyer to accept the goods, the banks rapidly notify one 
another and adjust their accounts accordingly.® 

With the nonbloc countries, trade agreements are concluded ‘in the same way, but 
the values involved are expressed in the currency of the nonbloc partner, in dollars 


® V. F. Popov (Ep.), Gosuparstveny1 Bank SSSR 1917-1957 [THe Strate BANK oF THE USSR, 1917- 
1957] 205 et seq. (1957). 
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or in rubles. These are, again, bilateral agreements, with accounts carried in clearing, 
just as in the case of the trade within the bloc. The balance of such accounts can 
be covered either by gold or foreign exchange, or by the shipment of additional com- 
modities, as is also done within the bloc. In countries with which no clearing 
accounts are established, the payments are made through the foreign accounts kept 
by the central banks with various foreign banks. Whatever the case, the trade settle- 
ments with nonbloc countries are done via the usual letter of credit (and not 
through the incasso form). The exporter receives his payment from a specialty 
agreed bank at the presentation, under specified conditions, of the export documents. 

Some triangular arrangements involving one nonbloc and two bloc countries have 
been established on the initiative of the Soviet Union. Under one arrangement, 
specific Finnish exports to the Soviet Union were offset by given Polish exports to 
Finland, in exchange for Soviet exports to Poland. In another case, Burmese exports 
to the Soviet Union were offset by Czechoslovak exports to Burma, counterbalancing 
Soviet exports to Czechoslovakia. 

Up to June 1957, the “clearing ruble” has played only the role of a bookkeeping 
unit of account. Since June 1957, the State Bank of the Soviet Union has started to 
act as a clearing house for intrabloc multilateral compensations. Given the fact that 
the bulk of the bloc trade continues to flow on the basis of bilateral agreements and 
through bilateral channels, the amount multilaterally compensable has remained, in 
all likelihood, rather small. This amount is built up by purchases above the mini- 


mums provided for by the bilateral agreements, purchases of various consumers’ 


goods, and perhaps by various obligations arising from services.° Though the 
planners of each country might be inclined to retain the manageable system of 
bilateral agreements which guarantees them the supply of a given structure and 


volume of imports required by their output plans, it is possible that in the future, 
some triangular or quadrangular arrangements would be devised, especially for raw 
materials, which occupy a decisive place in intrabloc trade. Thus, for instance, Soviet 
iron ore exports to Rumania might be offset by Rumanian oil exports to Poland, 
counterbalancing in part Polish coal exports to the Soviet Union. Again, such 
arrangements might also provide, but still in limited margins, multilaterally com- 
pensable balances. In any case, since multilateral compensation means that each 
bloc country would stand ready to sell goods against clearing rubles, and since the 
case might arise in which some countries would build net export or import sur- 
pluses with the whole bloc (over and above their regular bilateral agreements), 
some limits must be set to the amount of clearing rubles which each country would 
be supposed to accept. This kind of arrangement, similar to the one which prevailed 
in the defunct European Payments Union, appears even more compelling in the 
bloc, given the planning of both output and foreign trade and the scarcity, by 


* All the bloc countries have introduced, since 1957, varying premiums on the official rate of 
exchange in connection with payments for services. These rates now diverge significantly from the 
rates prevailing in trade. 
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definition, of exportable commodities over and above plan. A supplementary, and 
probably also necessary, clause might be required to provide for the conversion into 
gold of some of the balances built in clearing rubles. 

All these various elements—the necessity of insuring planned supplies, and 
hence the preference for bilateral arrangements, the scarcity of exportable goods 
over and above plan, the necessity of limiting the amounts of freely convertible 
clearing rubles, and the need of providing for the conversion of the latter into gold up 
to a certain amount—will, along with other factors, continue to keep the multilateral 


compensation within narrow margins. 


III 


As already stated, the bloc importer or exporter pays or receives payment for the 
respective goods from his central bank. Payments are made in the domestic currency 
—rubles in Russia, zlotys in Poland, korunas in Czechoslovakia, and so on—at the 
prevailing rate of exchange. In each bloc country, all gold and foreign exchange 
is concentrated in the hands of the central bank, and all foreign accounts are carried 
out exclusively through that bank. Each bloc government defines the gold con- 
tent of its domestic currency, so that each bloc currency can be expressed in terms 
of any other bloc (or nonbloc) currency. However, no foreign currency, be it of 
bloc or nonbloc countries, circulates within these countries, and it is strictly prohibited 
to take the domestic currency abroad. It is officially stated that the rate of exchange 
of these domestic currencies is established in a planned fashion. Actually, the rate 
is fixed at an arbitrary level, since neither changes in the domestic wholesale and 
retail prices nor changes in the world prices of the goods exported or imported by 
these countries affect this planned rate of exchange.” 

Since domestic prices are looked upon as an element which can and must be 
extensively manipulated in all possible ways in order to meet various planned 
objectives, prices reflect only in part the underlying endowment of factors. As a 
rule, capital goods are furnished to the economy at various below-cost levels in order 
to keep the general price level down, while consumers’ goods are charged with 


varying levels of turnover tax. Since the rate of exchange is also established at an 
arbitrary plateau, the planner of foreign trade is handicapped in trying to ascertain 
the efficiency of the foreign trade system as a whole, though he might be able to relate 
in a crude manner the profitability of one transaction to that of another. Each 
bloc country uses a different method in this field, though all these methods are 
qualified by their users themselves as being extremely deficient.® 


™See V. V. Ikonnikov (Ep.), DENEZHNOE OBRASHCHENIE I Krepit SSSR [Money CircuLATION AND 
Crepit 1n THE USSR] 421-22 (1954). 

® To illustrate the point, let us look more closely at one of these somewhat complicated methods of 
computing the profitability of foreign trade. The example is based on Pavel, Pour un juste calcul de la 
rentabilite et de l’efficacite du commerce exterieur |For an Accurate Computation of the Profitability and 
Efficiency of Foreign Trade], in Erupes Economiques cahiers 106-07 (1957). In Hungary, the foreign 
trade enterprises use in the case of export operations a so-called “coefficient of foreign exchange,” and 
in the case of import operations a so-called “coefficient of domestic realization.” In the computation of 
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Generally, each foreign trade organization has an established “profit norm”—1.c., 
a mark-up ranging from one to fifty per cent of the domestic wholesale price of the 
item traded. For an imported good, the mark-up is computed on the basis of 
the domestic wholesale price at which the good is sold to an industry. The mark-up 
on exported goods is calculated on the interior wholesale price, excluding the turn- 
over tax, at which a good is usually sold by a domestic producer to a wholesale 
organization. If the price of the commodity sold abroad is, at the official rate of 
exchange, below the domestic price, including the profit of the exporting organiza- 
tion, the difference is covered by a subsidy from the budget. In order to obtain a 
particularly sought-after import, the ministry of foreign trade might enjoin the 
trading agencies to sell some exports at a price below cost. However, the trading 
agencies will generally try to sell at a profit. 

Following a rule against price discrimination agreed upon in 1951, each bloc 
country will charge any bloc partner the same price for the same commodity, except 
for differences in transport cost. No assurance exists, however, of complete uni- 
formity of prices for goods exported by more than one country in the bloc. A 
tendency in this direction exists through the mobility of buyers and sellers? As 
already stated, the prices at which the goods are traded in the bloc are based on 
“world prices.” We do not know, however, whether these prices are prevailing in 
New York, London, or Bombay, in the same market for all commodities, or in 
different markets for different commodities. In establishing the price of a given 
commodity, the bloc partners “take into account the price of that commodity prevail- 


ing on the capitalist market in usual conditions of supply and demand.””® This pre- 


sumably means that the world prices are purged of short-term fluctuations, though it 
is not at all clear how the bloc partners can ascertain the “usual conditions of supply 
and demand” in the “capitalist markets.” The agreed export prices are then kept 
unchanged “for at least one year and for the overwhelming majority of commodities 


both coefficients, the elements involved are the domestic and foreign prices paid and obtained and the 
official rate of exchange. Assume that the rate of exchange is 1 dollar for 6 forints, and 1 ruble for 1.5 
forints. Assume further that a given commodity is purchased by the exporting enterprise at 1400 forints 
and sold for 200 dollars—t.e., 1200 forints at the official rate of exchange. The coefficient of foreign 
exchange is taken to be the ratio of the domestic price to the price obtained, computed at the official 
rate—i.e., 1400 +- 1200 = 1.16. The coefficient is then 16°%% above parity. If the commodity is sold 
for 250 dollars, the coefficient is .93 (1400 ~- 1500)—1.e., 7°%4 below parity. The lower the coefficient, 
the more profitable a transaction is presumed to be. In the case of imports, if a commodity is purchased 
for 200 rubles and resold for 360 forints, the ruble has been “obtained” at the rate of 1.8 forints. This 
figure is called the “domestic rate of realization.” Since at the official rate of 1.5 forints, the 200 rubles 
equal only 300 forints, the coefficient of domestic realization is 1.20 (360 -- 300 = 1.20), or 20% above 
parity. If the domestic sale price is 279, the coefhicient of domestic realization is .93, or 7°%% below parity. 
This time, the operation is presumably considered to be unprofitable. Obviously, since all the magnitudes 
involved—domestic price of an exported commodity, domestic price of an imported commodity, and rate 
of exchange—are distorted in various ways, these calculations at best allow a comparison between two 
foreign trade transactions of a closely related nature, but can hardly serve as an indicator of what is 
actually occurring in the foreign trade as a whole. 

® See Spulber & Gehrels, The Operation of Trade within the Soviet Bloc, 40 Rev. Econ. & STAT. 140, 
145 (1958). 

?° KovrIZHNYKH, FRUMKIN, & PozDNIAKOV, Op. cit. supra note I, at 39. 
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for a series of years.”"* Hence, it is possible that at various times, the price constella- 
tion in intrabloc trade should diverge in some respects from the price constella- 
tion in the world market, even though the former constellation is patterned on the 
latter. 

The utilization of the world price pattern creates many misgivings for Marxian 
economists, since according to Marx, any developed country is always in the posi- 
tion of exploiting a less-developed one. In Marxian terms, “an advanced country is 
enabled to sell its goods above their value even when it sells them cheaper than the 
competing countries,”!? while a less-developed country “may offer more materialized 
labor in goods than it receives, and yet it may receive in return commodities cheaper 
than it may produce them.”'* Since 1948, the theory of an implicitly unequal ex- 
change (more materialized labor of the underdeveloped area against less labor of 
the highly developed country) has been heavily stressed by the Yugoslav Com- 
munists in order to suggest that unequal relations might also arise among socialist 
states.'* Though the Yugoslavs have been expelled from the bloc and branded 
as “revisionists,” the question of the utilization of the world price pattern within 
the orbit is still high on the agenda of the bloc economists. At various bloc con- 
ferences concerning these problems, the Czechoslovak and East German economists 
were decidedly in favor of the further utilization of the world price pattern, while 
the Hungarians and Rumanians seemed to agree to this solution only with numerous 
reservations. Thus, the Czechslovak economist Vladmir Kaig] noted that it would 
not be “feasible to build a separate price-system completely severed from the existing 
world prices” and suggested that the gulf between the developed and the non- 
developed areas be bridged “by other means than an effort to deviate from world 
prices.” The Rumanian economist Iosif Angel affirmed that the application of 
world prices to bloc trade “leads to effects harmful to the economy of industrially 
less developed countries.”"* However, no one has indicated precisely how these 
harmful effects could be avoided by the manipulation of prices in foreign trade. 

It is interesting to note that in 1951, the Russians were suggesting that the bloc 
countries were ready to set up their own intrabloc price system different in amount 
and ratios of the price system prevailing in the world markets. :Nothing significant 
came out of these early claims, except the correction of world-market prices of short- 
run fluctuations. Furthermore, up to now, no one has proposed the adoption 
of the Soviet price pattern itself in intrabloc transactions. Such an adoption 
would make the ruble figuring in the intrabloc transactions convertible, within the 


™1 Id. at 39-40. 

193 Kar” Marx, CapiraL 278 (Untermann transl. 1909). 

** The paradox is presumed to arise from the fact that “capitals invested in foreign trade come in 
competition with commodities produced in other countries with lesser facilities of production.” Id. at 279. 

** See, ¢.g., Popovic, O ekonomskim odnosima izmedju socijalistickih drzava [On the Economic 
Relations among the Socialist States], Komunist (Belgrade), July 1949. 

*® Vanek, Rentabilita zahranicniho obchodu [Conference on the Economic Rentability: of Foreign 
Trade|, in 6 PotrriéKa EKoNoMIA 337 (1958); Konference o mezindrodni délbé prdce v socialistické 
svétové soustavé [Conference on the International Division of Labor in the World Soctalist System], id. 


at 383. 
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limits of the trade agreements, into goods at the delivery prices prevailing in the 
Soivet Union. But the Soviet price pattern is so distorted that presumably neither 
the Soviet Union nor the satellites would be able to know who would benefit, and 
in what amount, from any foreign trade transaction.’® 


IV 


In order to provide for economic cooperation and coordination at the level of 
both trade and output planning within the bloc, a Council for Economic Mutual 
Assistance (CEMA) was formed in January 1949 by the Soviet Union and the East- 
Central European countries: East Germany, Poland, Czechoslovakia, Hungary, Ru- 
mania, Bulgaria, and Albania. Neither Communist China nor the Asian satellites 
(Outer Mongolia, North Korea, and North Vietnam) are members of CEMA. Com- 
munist China, however, sends an observer to its deliberations. 

CEMA has advisory and consultative functions. It makes recommendations, 
but lacks executive authority to enforce them. It has no fixed headquarters and 
meets roughly once a year in the capital of a different member country. At its 
sessions, CEMA examines the recommendations of its expert commissions, now some 
thirty-odd in number and of a permanent character since 1956, each of which has 
now its headquarters in the country best suited for its specific work. Thus, the 
Soviet Union is host to CEMA’s heavy metallurgy commission, Czechoslovakia 
to the machinery-construction commission, East Germany to the chemical commis- 
sion, Poland to the coal commission, Rumania to the oil and natural gas commis- 
sion, Bulgaria to the agricultural commission, etc. In each commission sit permanent 
representatives of the ministries and planning authorities concerned in the member 
countries. 

During the first years of CEMA’s activity, which coincided with the first plans 


of development of the East-Central European countries—i.e., from 1949 to 1953—the 
essential method of coordination used in the bloc was the establishment of long- 


term trade agreements designed to guarantee the minimum supplies of basic mate- 
rials needed for the carrying out of the independently-drawn national output plans. 
Most of these long-term trade agreements were concluded between 1950 and _ 1952, 
and CEMA was more or less instrumental in their preparation. During the same 
period, technical and scientific cooperation started to develop in the bloc through 
interchange of technical documentation, technical consultation, exchange of experts, 
training of technicians and workmen, and the like. 

After the death of Stalin, the question of developing the “socialist division of 


7® According to a Rumanian account of the conference mentioned in note 15 supra, the Soviet dele 
gate G. M. Sorokin, of the Moscow Economic Institute, after having noticed that the “international prices 
do not express world values” (?) since they are “influenced by the monopolies,” added that “the problem 
of the formation of prices on the socialist world market is not yet clarified theoretically.” Angel, 
Dezbatere stiuntificad pe tema diviziuniu internationale a muncu in cadrul sistemului Socialist mondial 
[Scientific Debate on the Question of the International Division of Labor in the Framework of the 
World Socialist System], in 11 ProptemMe Economice 131 (1958). We can readily agree with Mr. 
Sorokin on this point. 
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labor” received increased attention from numerous bloc quarters. During the short 
period of the so-called “new course” (1953-55), economic coordination was envisaged 
not only at the level of trade as during the preceding period, but also at the level 
of output. Thus, the activities of CEMA were to increase in depth and facilitate as 
much as possible the dovetailing of the second long-term development plans of the 
East European countries, scheduled to start in January 1956, at the same time as the 
Sixth Five-Year Plan of the Soviet Union. While these plans were still in the initial 
stage of implementation, the upheavals in Hungary and in Poland in the fall of that 
same year threw them out of gear and forced substantial changes in the basic design. 
The Soviet Union itself stopped short of the completion of its Sixth Five-Year 
Plan and shifted to a new Seven-Year-Plan for the period 1959-65. The objectives 
of CEMA were then proclaimed to be not only to help in the coordination of the 
new output plans for 1961-65, the third long-term plan period in East Europe, but also 
to examine and suggest appropriate means for fitting together the plans for raw 
materials, fuel and power, capital construction, and transportation for the whole 
fifteen-year period extending from 1961 to 1975. 

Within this broad framework, what has CEMA actually accomplished? While 
there has been much talk about the socialist division of labor, various factors have 
either prevented this division from occurring or have at best rendered it highly hap- 
hazard. The intrabloc division of labor has progressed little, because each of the 
countries of the bloc has attempted to build the same structure of production as 
that of the Soviet Union. Each has conceived and continues to conceive its in- 
dustrialization as a process in which the national heavy (or producers’ goods) in- 
dustries must develop at a faster rate than the consumers’ goods industries, regard- 
less of the impact this policy may have on the standard of living. Each country 
has held dogmatically to the Marxian schema of “enlarged reproduction,” positing 
that certain branches must develop faster than others, whatever the underlying en- 
dowments of factors might be. However, since 1955, it has been conceded in all 
these countries that each need not develop all the branches of the heavy industry, 
and that cooperation is necessary and possible without changing in any way the 
basic tenets of enlarged reproduction within each economy. 

But at this point, various other key factors enter into play against any systematic 
division of labor. One of these factors is the impossibility of establishing some 
meaningful relation between the distorted interior prices and the international prices, 
a question which we have examined above in part three. Another factor is the in- 
built tendency of each plant, industry, sector, region, or country in the area to 
ensure its supplies and thus accumulate stocks or even produce spare parts or any 
other goods in order to break the bottlenecks which would prevent the achievement 
of the main economic goal—namely, the fulfillment and even overfulfillment of the 
output plan. Self-sufficiency becomes a virtue within a planning system whose 
basic emphasis is on the fulfillment of given physical-output targets. 
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Another obvious factor: which has operated against division of labor is the special 
role of the Soviet Union, given its size, economic potential, and political influence 
and its understandable reluctance to agree to any scheme which would imply a 
weakening of its control over its own output plan or a sharing of its investible 
resources (“accumulations”) according to the bloc-wide endowments of factors. 
Hence, the lack of executive powers of CEMA and the necessity of achieving each 
specific division of labor via a bilateral or at best a triangular arrangement. 

As a result of all these elements, the division of labor at the level of output 
ultimately presents a somewhat haphazard pattern, since it is shaped by political 
and technical-engineering factors, and not by cost and price considerations. It is 
stated now that by 1960, thanks to the help of CEMA, specialization will involve 
ninety types of machines, twenty-seven metallurgical products, twenty-five chemical 
products, and so on. Each of the permanent commissions of experts examines labori- 
ously each type of product, taking into account each plant available, and recommends 
a specific technical-engineering apportionment among the members. The experts 
propose, CEMA recommends, and the various countries involved implement, if they 
so decide, the recommendations made via bilateral agreements. Thus, in certain cases, 
given plants in a given country are earmarked to produce for the whole bloc. For 
example, the Zemag Works in Zeitz, East Germany, manufactures agglutination 
machinery (for coal briquets, sawdust, ores, etc.), the Thalman Works in Magde- 
bourg produces large cement factories, and the Férderbriicken Geratebau in Leuch- 
lammer manufactures coal-stripping and removing machinery. In some cases, out- 
puts of given specifications (e.g., trucks of five or ten tons) will be produced in 
this or that country, viz. Hungary and Czechoslovakia. In other cases, cooperation 
consists in the establishment of a joint company in which one country furnishes the 
raw materials, the other the industrial facilities to exploit them, viz. the Hungarian- 
Rumanian company Romagchim for joint exploitation of the Rumanian natural gas. 

This laborious bloc-wide technical-engineering apportionment, however, can be 
either obstructed or rendered of doubtful value if two important countries develop 
suddenly a very broad framework of bilateral cooperation. Thus, the Soviet-Czecho- 
slovak economic relations were suddenly organized on the basis of extensive co- 
operation in a group of key industries following a bilateral agreement announced 
on January 29, 1957.'" It is difficult to know exactly in what measure such agree- 
ments complete or cancel the bloc-wide apportionments already suggested by CEMA 
commissions. However, it is certain that future bloc-wide apportionments will have 
to be adjusted to the agreement already reached bilaterally by two of the most im- 
portant members of the bloc. 

The transition from the attempted coordination at the level of trade, which 
characterized the period up to 1953, to attempted coordination at the level of output, 
which started from 1955 onward, has had rather limited results to date. The output 
plans continue on parallel lines, and the planners reluctantly envisage any broad in- 


*7 See Economies Joined by Soviet, Czechs, N.Y. Times, Jan. 30, 1957, p. 14, col. 4. 
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trabloc division of labor. If, as far as trade is concerned, each bloc country affirms 
that it always stands ready to buy from a bloc member rather than from a nonbloc 
country, even if the bloc country’s prices are slightly higher and the time of de- 
livery somewhat longer, the inbuilt autarchic tendency of each planned economy 
plays strongly against systematic cooperation in the current period, just as in the 
preceding one. The East European planner will accept willingly credits, technical 
assistance, or scientific cooperation, but will try to keep his domestic plan, as much 
as feasible, on an all-round basis and under his rigid control. 


V 


1. The monopoly of foreign trade has proven to be, for each Soviet-type economy, 
an important political-defensive and offensive tool. As far as defensive purposes 
are concerned, the monopoly has insured maximum protection against capitalist 
competition and maximum assistance to the national plan, since it has made the 
imports from nonbloc sources dependent on the plan needs and has tailored the 
exports to meet the needs of payments arising from the given imports. 

2. As an instrument of political attack and offensive, the monopoly has insured 
the possibility, especially for the Soviet Union, of shifting rapidly from one market 
to another, of adjusting purchases and sales to political considerations, and of max- 
imizing the impact of its operation, especially when the international market is in 
distress. In fact, the more unsettled the world market is, the more effective the 
monopoly appears as an instrument of commercial warfare. Furthermore, the more 
delicate the balance of power in the so-called noncommitted countries, the more 
powerful looms the capacity of the Soviet Union to adjust its trade to its political 
objectives. It is interesting to note that in periods of international tension, there is 
always talk of counteracting the Soviet monopoly of foreign trade by creating a 
similar foreign trade monopoly either on a national or an international scale. How- 
ever, such a move is extremely difficult to fit within the framework of free-enterprise 
economies, and no concrete steps have thus far been taken in this direction.’® 

‘® Mr. James Reston recently stated that a high official of the United States Government has declared 
the following: “We have been discussing quietly inside our own government, for six months the need 
to establish an overseas trade monopoly to compete with the Soviet monopoly on equal terms, but this 
is so foreign to our normal way of doing business that we have not mentioned it in public.” N.Y. Times, 
Dec. 2, 1958, p. 17, cols. 3-5. Writing again on this problem a week later, Mr. Reston added that “men 
high in this Government” argue that “the United States may have to go to a radical system of state 
trading overseas, or even to combined state trading with the other free countries in order to counter 
Moscow’s capacity to trade where it likes, at any prices it likes, for political advantage.” Id., Dec. 7, 1958, 
p. E8, col. 4. 

Let me note that these are not radical new ideas—though they may become radical new policies. G. 
Caillaux stated in 1931 in the French Senate that the only way of meeting the danger arising from the 
Soviet foreign trade monopoly was “to meet the adversary with his own arms.” Caillaux suggested that 
France should decide “that nothing be sold or bought from the Soviets but through the intermediary of an 
Office whose task would be to watch that there will be balance between purchases and sales.... The 
same Office,” added Caillaux, “purchasing directly for our importers, would sell them the acquired 
products at the prices prevailing on our market.” The idea was soon taken over by Loucheur who sug- 
gested that the proposed solution be enlarged and that an International Office of Trade with the Soviet 
Union be formed. The Office would purchase from the Russians and “apportion the goods among the 
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3. The pursuit of industrialization in East Europe and the organization of these 
economies on the Soviet model (centralized planning and monopoly of foreign trade) 
has encouraged, to a degree, development of intrabloc trade. Deliberate industrializa- 
tion has facilitated the import of raw materials from the Soviet Union and the export 
toward the Soviet market of manufactured goods. Trade has further increased, 
thanks to the deliberate choice made by the various trading agencies involved, in 
favor of the intrabloc market instead of the extrabloc markets. But on the other 
hand, the attempt to develop each economy on an all-round basis and the manipula- 
tion by each of their own domestic prices has rendered the attempts toward a broad 
division of labor more implausible. The division of labor has been a hit-and-miss 
proposition in which, as stated, technology and engineering are supposed to pro- 
vide answers which distorted costs and prices cannot give. 

4. Given conclusion three above, can we conclude that “the less the degree of 
dependence of a national economy in its ordinary operations on trade with other 
countries, the less, caeteris paribus, will be the difficulties of setting up and operating 
a comprehensive national economic plan”?'® This assertion is certainly true in 
general. It is easier to set up a domestic all-round plan by reducing foreign trade 
to a minimum. But on the other hand, Soviet-type planning, with its deliberate 
priorities and branch emphasis, creates enormous imbalances in the economy. These 
imbalances create, in turn, a serious need for trade. Certain imports are rapidly 
needed in order to break various bottlenecks, and exports are needed as an outlet for 
certain surpluses (even such surpluses as obsolete military equipment). Thus, the 
intrabloc market can and does play the role of a cushion for the imbalances of the 
plan of the most important economy of the bloc, that of the Soviet Union. 

5. The Soviet-bloc economies indicate that the intrabloc trade is “a new type of 
trade” in which the partners enjoy “full equality,” in contrast with the relations pre- 
vailing in the capitalist world markets. The facts adduced to prove these asser- 
tions are either of a very limited import or are completely irrelevant. It is stated, 
for instance, that (a) equality arises because the clearing operations are carried 
simultaneously by the appropriate organisms of 4oth partners, and not only by 
one of the two partners; (b) equality is insured by the fact that “the law of value 
does not operate anarchically,” but that it is kept under control, and prices are 
established on the basis of “mutual interest and voluntary understanding.”*° Evi- 
dently, the fact that both partners keep the record of their operations is rather a 
simple procedure of double-checking than a sign of equality. As far as prices are 
concerned, the fact that they are kept stable or not is irrelevant to the question of 
participating countries following a given scale based on their needs.” A. StoupinirzKy, STATUT INTER- 


NATIONAL DE L’URSS E£raT COMMERGANT [INTERNATIONAL STATUTE OF THE USSR, CommerctiaL State] 
161-62 (1936). 

® Jacos Viner, The Influence of National Economic Planning on Commercial Policy, in INTERNATIONAL 
TRADE AND Economic DeveLopMENT 85 (1952). 

*° TKONNIKOV, Op. cit. supra note 7, at 427 ef seq.; see also KovrizHyNyKH, FRuMKIN, & PozpNIAKov, 


Oop. cit. supra note I, at 37 ef seq. 
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equality and mutual interest. Actually, the procedure of omitting prices in the 
basic trade agreements and of leaving them to be decided afterwards in the contracts 
concluded by the export and import agencies often places the weaker country at the 
complete mercy of the stronger partner. It is characteristic that in the trade with 
nonbloc countries, the question of the prices set by the Soviet agencies has always 
been one of the sore points of the trade with the Soviet Union. These prices have 
quite often proven higher than the international prices for goods of lower quality, 
with the result that many countries have had serious difficulties in implementing the 


trade agreement. 








STATE TRADING IN THE SINO-SOVIET BLOC 


RayMonp F. MIKEsELL* AND DonaLp A. WELLst 


INTRODUCTION 

Monopoly of foreign trade by the state is inherent in the economic and political 
system of communist countries. Virtually all foreign trade of the Sino-Soviet bloc 
is conducted by agencies of the state. In 1957, total exports of bloc countries ac- 
counted for ten per cent of total world exports, including trade between members of 
the bloc, and three per cent of world exports, excluding intrabloc trade.’ (See table 
one.) While bloc trade with the free world is a comparatively minor proportion of 
total world trade, it accounts for a large portion, probably well over half, of the 
world’s trade currently subject to state trading. Much of the trade of the Sino-Soviet 
bloc with the rest of the world is conducted with private firms on the free-world 
side, and bloc trading policies and techniques, including credit arrangements, have 
greatly influenced the trading practices of their trading partners. 


TABLE I 
Wortp Exports By OricIN AND DEsTINATION, 1957 
BILLions oF CurRENT DO LLars, F.O.B. 





AREA OF DESTINATION 


| Total Sino-| 


Exporting Area | Total Free| Soviet | East Communist} Soviet 

| World | Union Europe China Bloc® World® 
Free World Industri: lized © 65.3 .64 | 1.¢14 ao 1.95 70.2 
All Primary Exporting Areas | 28.1 -30 34 23 «CO .92 29.6 
Total Free-World Trade 93.4 .99 1.35 53 2.87 | 99.8 
Soviet Union. wled | 96 | — 2.55 4 3.23 | 4.4 
East Europe. ; ee 1.19 1.98 1.41 .30 3.83 55.0 
Communist China..... .60 74 26 1.53 2.1 
Total Sino-Soviet Bloc*. | 2.75 | 2.94 4.21 1.34 8.49 11.5 
World”..... aes | 96.2 | 3.9 | 656.5 1.9 11.4 111.3 


* Including trade with Mongolia, North Vietnam, and North Korea. 

bW orld totals include special categories, unallocated exports, and some statistical discrepancy due to the utilization of various sources 
of data. 

° Include s trade of West Europe, United States, and Japan. 

4 Excluding trade between East and West Germany. _ : 

Source: Economic Commission for Europe, Economic Bulletin for Europe, Aug. 1958, table 3, p. 38. 





* B.A. 1935, M.A. 1935, Ph.D. 1939, Ohio State University. W.E. Miner Professor of Economics and 
Acting Director of the Institute of International Studies and Overseas Administration, University of 
Oregon. Author, ForeiGN ExcHANGE IN THE Postwar Worwp (1954), U.S. Economic Poticy aNnp IN 
TERNATIONAL RELATIONS (1952); co-author [with Jack N. Behrman], Financinc Free Worip Trave 
WITH THE Sino-SovieT Bioc (1958). 

t B.A. 1953, DePauw University; Certificate of Graduate Studies 1957, Graduate Institute of Inter- 
national Studies, Geneva, Switzerland; M.A. 1958, University of Virginia. Woodrow Wilson Fellow 
in Economics, University of Oregon. 

* Free-world exports to the Sino-Soviet bloc in 1957 also represented about 3°% of total world ex- 
ports, excluding intrabloc trade. 
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The purpose of this article is to review the organization, and the trade and pay- 
ments practices and policies of the Sino-Soviet-bloc countries in trade among them- 
selves and with the rest of the world. In the course of this review, we shall be 
especially concerned with three questions: 


1. What has been the influence of bloc trading practices on state trading in the 
free world? 

2. What are the implications of bloc trading practices and policies for free-world 
trade with bloc countries? 

3. What are the areas, if any, in which international cooperation would be both 
fruitful and feasible? 


I 


ORGANIZATION AND Conpuct oF TRApE BY Bioc CounTRIES 

In Sino-Soviet-bloc countries, foreign trade is under the control of the central 
government, and foreign trade policies and activities are directed toward achieving 
the economic and political objectives of the state. In the case of the European 
satellite countries, the central governments’ own objectives may at times be modified 
by pressure from Moscow or by decisions of the Council of Economic Mutual 
Assistance (CEMA). With few exceptions, actual foreign trade transactions are 
handled by foreign trade corporations which act as intermediaries between the 
producing, consuming, or distributing agencies on the one hand, and foreign buyers 
and sellers on the other. The foreign trade corporations are under the supervision of 
the ministry of foreign trade. The ministry is responsible for such operations as 
drafting plans for foreign trade and supervising their implementation, issuing per- 
mits for exports and imports, drafting trade agreements, developing economic ties 
with other states, and guiding the work of transportation agencies in foreign trade.” 
The ministry of foreign trade also supervises trade negotiations, and trade delega- 
tions are almost invariably headed by members of the ministry of foreign trade. 

Each bloc country has a number of foreign trade corporations, each corporation 
having responsibility for conducting the country’s trade in certain types of products. 
As of December 1955, the Soviet Union had twenty-three foreign trade corporations; 
Communist China, eighteen; Czechoslovakia, twenty-five; Hungary, twenty-four; 
Poland, twenty-six; Rumania, fourteen; and Bulgaria, twelve. For example, in the 
Soviet Union, the Soiuznefteksport exports petroleum and petroleum products; the 


Prodintorg exports and imports caviar, fish and meat products, canned fruits, fats, 
oils, vodka, wine, poultry, horses, pedigreed cattle, and wild animals; the Machino- 
eksport handles exports of electrical, chemical, transport, and light industrial equip- 
ment; and the Eksportlen handles exports and imports of textiles and textile raw 


materials 


*See A. M. Smirnov & N. N. Lurpimov (Eps.), VNesHNiAIA TorcoviiA SSSR [ForeicN TRADE OF 


THE U.S.S.R.] 77 (1954). 
* See Lonpon CHAMBER OF CoMMERCE, ANGLO-SovieT TRADE app. 5 (1957). 
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It is significant that in bloc countries, state enterprises which actually produce 
goods for export or employ imports such as machinery and raw materials in their 
operations are not ordinarily permitted to engage in foreign trade. On the other 
hand, state enterprises have been given a certain amount of freedom in their 
domestic operations—hiring labor, buying materials and equipment, etc. Although 
prices are controlled, operations must be conducted within the framework of costs 
and selling prices. But, as we shall see, the prices involved in foreign trade are not 
related to the internal price structure; the foreign trade corporations may sell at prices 
substantially lower or higher than internal prices and buy at prices which depart 
markedly from the internal levels. 

In contrast with the situation in the Sino-Soviet bloc, Yugoslavia has turned over a 
substantial portion of her foreign trade to state-owned producing enterprises, some 
five hundred of which are licensed to buy and sell directly in foreign markets.* 
While a system of multiple rates together with other controls in Yugoslavia prevent 
a full integration of internal with world prices, Yugoslav firms are permitted to 
carry on foreign transactions in a manner more nearly in accord with commercial 
principles. 

Although it is clear that foreign trade in the Sino-Soviet-bloc countries is gov- 
erned by, and is an integral part of, the over-all national economic plan, it is not 
always clear just what role external trade plays in the planning. During the early 
postwar years, trade was viewed principally as a means of meeting specific domestic 
deficiencies.® Since 1951, some degree of coordination of long-range national trade 
and production plans has been achieved within the bloc through the CEMA. This 
has been accompanied by a sharp expansion in intrabloc trade, both absolutely and 
in relation to extrabloc trade. However, there is little evidence of long-range plan- 
ning and resource allocation directed toward extrabloc trade based on relative cost 
or comparative advantage. There is a desire to expand trade with the less-developed 
areas, and undoubtedly Sino-Soviet-bloc resource allocation takes this into account. 
The exchange of bloc industrial products, including capital goods, against raw 
materials from the less-developed countries fits into the industrialization programs 
of bloc countries and their emphasis on heavy industry. 

From the standpoint of optimum resource allocation and maximization of the 
social product, socialist countries should seek to import commodities for which the 
relative cost of home production is high and to export commodities in the production 
of which they have a relative cost advantage. In other words, they should seek to 
acquire additional goods from abroad so long as the additional cost of acquiring an 
additional unit by producing exports is less than the additional cost of producing the 
imported items directly. However, inherent in the politicoeconomic systems of bloc 
countries are serious obstacles to this type of trade planning. For one thing, their in- 


*See Nicocas SpuLBER, THE Economics oF CoMMUNIST EasTERN Europe 158 (1957). 
® See Spulber & Gehrels, The Operation of Trade within the Soviet Bloc, 40 Rev. Econ. & STAT. 140, 


143 (1958). 
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ternal accounting systems do not lend themselves readily to the calculation of relative 
economic costs. Second, for reasons which will be indicated below, their trade is tied 
to a bilateral rather than a multilateral pattern. This practice considerably restricts 
the scope for over-all trade planning in accordance with the maximizing principle 
indicated above. Finally, both their trade and the broad direction of their economic 
development are dictated in considerable measure by ideological, political, and 
military factors. 

These same reasons help to explain why the foreign trade of bloc countries prob- 
ably will continue to be subject to centralized planning and control. While there 
is some evidence of decentralization in industry and agriculture within the Soviet 
Union and other European bloc countries, a substantial movement toward freedom 
of foreign trade by individual state enterprises seems unlikely, even within the 
Soviet orbit.® 


II 
INTRABLOC TRADE 

Before World War II, trade among the countries of East Europe (including the 
Soviet Union) represented only ten per cent of the total trade of the region, and 
Soviet participation in this trade was minor. In 1957, the exports of the Sino-Soviet- 
bloc countries to one another constituted about seventy-five per cent of their total 
exports. Intrabloc trade is conducted primarily by means of a network of trade 
and payments agreements. Basic agreements covering types of commodities to be 
traded and other conditions of trade are normally drawn up for five-year periods, 
but the specific quantities of goods to be exchanged are negotiated on an annual basis. 
Trade agreements stipulate balanced trade, unless triangular deals are arranged or 


there are clearing balances from previous years to be settled. Payment for individual 


transactions is made by crediting or debiting clearing accounts in the state banks. 
These accounts are denominated in rubles, and all prices in intrabloc trade are quoted 
in rubles. 

Ruble prices charged for commodities entering into foreign trade may be sub- 
stantially above or below internal prices for the same commodities.’ There are 


® There are conflicting and incomplete reports on the extent of decentralization in bloc countries and 
its significance for foreign trade. It was reported that “The negotiation and conclusion of contracts 
is being handed over increasingly to the enterprises directly concerned. The decentralization of trade 
seems to have made most headway in East Germany and Hungary. In the former country, certain export 
industries are now allowed to retain a share of their foreign exchange earnings to be used for imports 
of essential materials. Recently, both Hungary and East Germany have given certain large enterprises, 
mostly in the engineering industry, the right to export without the participation of the state trading 
agencies.” 8 Econ. Butt. For Europe 61 (1956). On the other hand, in the course of a meeting of 
jurists on peaceful cooperation held in Rome in February 1958, the question was raised as to whether 
the current movement toward decentralization of planning, administration, and operation of industry in 
East Europe might lead to increased multilateralism in foreign trade. The East European participant 
replied that “there has been no decentralization in foreign trade.” Haro_p J. BERMAN, MEETING OF 
Jurisrs on PEACEFUL CooPERATION, FinaL Report 5 (Doc. No. UNESCO/SS/Coop/Inter/I) (1958). 

See Spulber & Gehrels, The Operation of Trade within the Soviet Bloc, Rev. Econ. & Stat. 140, 
143, 145 (1958). 
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several reasons for this. First, the foreign trade corporations do not need to be 
guided by profit-and-loss calculations on individual transactions. If they sell below 
cost to a foreign country, the corporations can make an equivalent profit on other 
exports or on sales of imports to the domestic economy. Moreover, the very nature 


of the bilateral bargaining process makes their offer prices for exports dependent 


upon the prices asked by the partner country for the goods they are seeking to import. 
Of importance are the barter terms of trade, and not the price tags attached to the 
goods being exported. This is true because the relative purchasing power of the 
various bloc currencies in terms of domestic price levels is not reflected in their 
official exchange rates.* Finally, the offer curves of the foreign trade corporations 
are often based on the more urgent requirements of the economy as a whole in rela- 
tion to commodities which can be spared more readily; they need not conform to 
the profit-and-loss calculations of individual firms. 

To the extent that Sino-Soviet-bloc pricing is based on unit costs, it is significant to 
note that communist ideology, with its emphasis on labor value, has led to the 
omission in cost accounting of certain important economic costs. These include 
the omission of interest on capital and of economic rent of scarce resources.’ One 
can imagine the effect on the American price system of establishing prices for 
petroleum or copper or corn or fashionable Fifth Avenue dresses on the basis of the 
labor costs involved, plus a variable profit mark-up. When a percentage mark-up 
is charged, it only enhances rather than corrects the price distortions as compared 
with price patterns in a free-enterprise economy. 

The failure of accounting costs to reflect economic costs, the frequent absence of 
any relation between unit costs and prices in foreign trade transactions, the traditional 
Sino-Soviet propensity for self-sufficiency, and the tendency to base investment pro- 
grams and resource allocation more on political and military objectives than on the 
principles of comparative advantage suggest that Sino-Soviet-bloc trade planning is 
inefhicient. From the standpoint of maximizing the material welfare of its citizens, 
we might regard the entire Sino-Soviet-bloc system as highly inefficient. On the 
other hand, the system has given a higher priority to certain other objectives, and 
these are being pursued with alarming effectiveness. Perhaps many aspects of the 
bloc’s trading policies must be viewed in the same light. 

All this is not to say that comparative advantage plays an insignificant role in bloc 
trade planning. Within the Sino-Soviet bloc, there has been long-range trade plan- 
ning. The Five-Year Plans for the 1956-60 period, which were coordinated by the 
CEMA, reveal increasing specialization for intrabloc trade. However, individual bloc 
countries continue to formulate their own economic and trade plans, and any speciali- 
zation among bloc countries comes more as a result of negotiation “than as a result of 


® See Ames, International Trade Without Markets—the Soviet Bloc Case, 44 Am. Econ. Rev. 794 


(1954). 
® See Spulber & Gehrels, The Operation of Trade within the Soviet Bloc, Rev. Econ. & STAT. 140, 143, 


146-47 (1958). 
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deliberate assessment of the comparative costs of different production and trade pat- 


terns,””?° 


Ill 
East-West TRADE AND PAYMENTS 

Much that has been said regarding intrabloc trade applies equally to planning 
and prices in the Sino-Soviet-bloc trade with the rest of the world. ‘There are a 
number of important modifications, however. In trade with West Europe, North 
America, and a number of other countries where markets are relatively free and trade 
is largely in private hands, prices of commodities traded with the bloc must be more 
or less in line with world prices. Also, trade with a number of Western countries 
either is not conducted under bilateral trade agreements or the agreements are 
far less rigid than is the case with intrabloc agreements. Even where formal trade 
agreements exist, payment is sometimes made in transferable currencies, rather than 
by crediting a clearing account. 

About seventy per cent of the Sino-Soviet-bloc trade with the free world is con- 
ducted under bilateral trade and payments agreements. Most of the agreements 
are negotiated by governments, but in some cases, Western semiofficial bodies, such 
as chambers of commerce, act as the negotiating agents. This is true, for example, 
of a number of the agreements negotiated with East Germany by countries which 
do not accord diplomatic recognition to that country. 

The typical trade agreement contains lists of commodities and corresponding 
quotas, which are negotiated eich year; the basic trade and payments agreements, 
however, may cover a longer period of time, sometimes up to five years. The quota 
lists specify quantities or values of commodities to be traded. The quotas tend to be 
permissive rather than contractual. Where trade is in private hands, the Western 
country agrees to issue licenses equal in value to the quotas if they are asked for by 
domestic exporters and importers; there is no guarantee that the quotas will be 
utilized. Where Western trade in certain commodities is subject to state trading, 
state enterprises will endeavor to export or import the quantities indicated by the 
quotas. The Eastern country also agrees to import and export the agreed amounts. 
However, since prices are usually not set forth in the trade agreements, but are 
subject to negotiation by importers and exporters, actual fulfillment of quotas de- 
pends upon reaching a satisfactory agreement on price and quality for each of the 
commodities to be traded. This qualification enables Sino-Soviet-bloc countries to 
buy and sell as they desire, since there may easily be differences of opinion, feigned 
or real, as to what constitute satisfactory price and quality. The trade targets usually 
provide for bilaterally balanced trade, unless debt settlements are involved. 

Quotas are often not fulfilled. For example, in 1958, Finland’s trade agreement 
with the Soviet Union called for imports of automobiles from the Soviet Union to 
the value of $60,000,000; instead, imports valued at only $20,000,000 are expected to 


*° Economic CoMMISSION FoR Europe, Economic Survey oF EuroPE IN 1957, at 29 (1958). 
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be reached.’ A study of the operation of 238 selected East-West trade agreements 
indicated that the actual trade balance differed from the target balance set forth 
in the trade agreements by more than $500,000 in seventy-nine per cent of the 


cases.” 


A. Payments Agreements 

Payments arrangements for the financing of trade between Sino-Soviet-bloc coun- 
tries and the free world may be classified as follows: (a) those employing clear- 
ing accounts; (b) those calling for payment in transferable currencies; and (c) those 
providing for barter and private compensation agreements.'® 
has been the one most commonly employed. In this type of agreement, the central 
bank or official clearing office of one or both countries maintains the account. Im- 
ports and other transactions giving rise to payments to the partner country are 
recorded as debits on the paying country’s account, and the account is credited when 


The clearing account 


payments are received for exports. The basic features of the clearing-account agree- 
ments are as follows: 

1. The unit of account has generally been the currency of the free world coun- 
try in the case of West European countries and the dollar or sterling for non- 
European countries. 

The types of transactions financed through the accounts are usually specified; 
sometimes only merchandise trade is included, while in other cases, invisible 
items such as shipping and insurance are included. 

Credit provisions in the form of a swing credit are usually specified, because 
it would be virtually impossible for trade to be balanced at all times. The 
swing credit sets a limit on the amount of deficit a country may ordinarily 
run in the clearing account. It tends to range from five to twenty per cent of 
of the amount of trade in each direction which is anticipated in the trade agree- 
ment. 

. The methods for the settlement of balances which exceed the stipulated swing 
credit or which are outstanding at the end of the agreement period are gen- 
erally included in the payments agreement. The most common provision for 
settlement calls for commodity deliveries to redress the balance. Efforts to 
restore balance by deliveries are often reflected in quota lists of subsequent 


trade agreements. In some cases, settlement of excessive balances is to be 
made by convertible currencies or by methods to be determined by negotiation. 
However, most agreements stipulate that deliveries of commodities for settling 


the balance are to be made within a specified time period, usually six months. 
If balance is not achieved by that time, settlement must be made in gold, dol- 
lars, or other currency acceptable to the creditor. 


11 See International Financial News Survey, Oct. 24, 1958, p. 135. 

72 RayMonD F. MIKESELL & Jack N. BEHRMAN, FINANCING FREE WorLD TRADE WITH THE SINO- 
Soviet Bioc 85-86 (1958). 

78 For a detailed discussion, see id. at 30-53. 
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While trade agreements retain their prominence as the instrument for conducting 
East-West trade, there are indications that free world countries are moving away 
from clearing-account agreements with bloc countries in favor of financing with 
transferable currencies. During 1956-57, West Germany introduced limited con- 
vertible Deutsche marks, the so-called Beko-marks, as the means of payment in trade 
with several East European countries. Beko-marks are transferable throughout a 
wide area, including the European Payments Union (EPU) countries (except Tur- 
key), Argentina, Brazil, Egypt, Finland, Iran, Japan, Paraguay, Spain, Uruguay, 
Yugoslavia, Bulgaria, Czechoslovakia, Hungary, Poland, and Rumania. All bloc 
trade with the United Kingdom is conducted in transferable sterling. Italy has in- 
troduced a multilateral lire, transferable throughout the EPU area and certain other 
nondollar countries, into its trade with East Germany and the Soviet Union. The 
agreements of India and Pakistan call for payments to be made in sterling or rupees, 
and Indonesia finances her trade with all block countries except Communist China 


with sterling. 


B. Pricing Policies 


The prices of bloc exports to free-world countries depend in considerable meas- 
ure on the type of negotiation involved and how anxious the bloc country is to sell 
its product, either for economic or political reasons. In recent Soviet sales of alumi- 
num, tin, and other raw materials in free Western markets, goods were priced 
sufficiently below current market levels to dispose of the amount the Soviet Union 
was seeking to sell. Likewise, Communist China has greatly expanded her exports 


of textiles in South Asia—largely at the expense of Indian textile exports—by offering 
lower prices and more favorable credit terms.* On the other hand, bloc countries 
have been accused of price-gouging in sales of manufactures under bilateral trade 
agreements with Burma and Indonesia.‘*> When bloc countries run up deficits in 
clearing accounts by importing at a faster rate than they deliver exports, they are in 
a position to force unfavorable terms on their trading partners, since the latter are 
anxious to receive payment for the credits they have extended. 

There are numerous examples of discrimination in bloc pricing practices. To 
some countries, especially favorable treatment may be given, perhaps for political 
reasons; in other cases, prices are at world-market levels; while in others, the exer- 
cise of bargaining power under the bilateral agreement enables the bloc country to 
sell at substantially higher than world prices. In 1955, the dollar price per ton of 
Hungary’s exports of crude aluminum varied as follows: $391 per ton to Poland; 
$900 per ton to Communist China; and $522 per ton to Switzerland. The export 
price of Bulgarian nitrogenous fertilizers in 1955 varied as follows: $61.50 per ton to 
Czechoslovakia; $92 per ton to Rumania; $84.80 per ton to Communist China; 
$90.30 per ton to Hungary; $64.70 per ton to Poland; and $61.00 per ton to Greece."® 

14 See N.Y. Times, Sept. 28, 1958, p. 5, cols. 1 and 2. 


18 See MIKESELL & BEHRMAN, OP. cit. supra note 12, at 91-92. 
2® See Economic CoMMISSION FOR Europe, Economic SuRVEY OF EuROPE IN 1957, at 28 (1958). 
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Bulgaria is reported to have offered essence of roses in the United States in 1950 at 
$80 per % of an ounce, while Russia’s Amtorg is reported to have offered the same 
Bulgarian product for $67.17 There are numerous reports of bloc countries re- 
exporting commodities acquired under bilateral trade agreements with free-world 
countries at re-export prices lower than the import price. There is substantial evidence 
that Czechoslovakia has been re-exporting Egyptian cotton (for which premium 
prices had been paid) to West European markets, thereby reducing Egypt's direct 
sales for free currencies.’* Indonesia has complained about bloc re-exports to world 
markets of her rubber, although Indonesia was paid a ten per cent premium over 
the world-market price.’® 

Such deals do not necessarily indicate sales at a loss. The loss or profitability of 
the transaction can only be determined from a full analysis of the bilateral terms 
of trade. For example, Czechoslovakia can well afford to sell Egyptian cotton at 
ten per cent below the nominal price paid to Egypt, if the machinery and armaments 
sold to Egypt under the bilateral agreement were priced at twenty per cent above 
world levels. 


IV 
Bioc Trape Revations witH Less-DeveLopep CounTRIES 

Beginning in 1954, the Sino-Soviet bloc has placed considerable emphasis on ex- 
panding trade with the less-developed countries. These efforts have included negoti- 
ation of trade and payments agreements and the extension of credits and technical 
assistance. Between 1953 and 1957, exports of twenty-two countries in Latin America, 
the Far East, the Middle East, and Africa to the Sino-Soviet bloc rose from 
$437,000,000 to $740,000,000. Whereas at the end of 1953, the Sino-Soviet-bloc coun- 
tries had forty-nine trade and payments agreements with the less-developed countries, 
at the end of 1957, there were nearly 150. From 1954 to February 1, 1958, agree- 
ments calling for the extension of $1,900,000,000 in grants and long-term credits to 
the less-developed countries had been negotiated by the Sino-Soviet bloc; approxi- 
mately $400,000,000 represented military assistance. However, only fifteen per cent 
of the nonmilitary credits had been utilized by the end of 1957. 

Bloc credits are nearly always extended in the form of commodities and technical 
services. They are frequently tied to specific projects, such as the building of a steel 
mill in Bhilai, India, the paving of a road in Kabul, Afghanistan, or the construction 
of a nuclear reactor in Cairo. In this respect, they are similar to the project loans 
of the Export-Import Bank and the World Bank. There are, however, important 
differences. Borrowers cannot obtain competitive bids for machinery and other 
supplies from individual firms, as is the case with Export-Import Bank and World 
Bank loans. Agreements are subject to bloc-government dictation in their imple- 


*7 See Nicocas SPULBER, THE Economics or ComMuNist EasTERN Europe 436 (1957). 

1® See N.Y. Times, March 8, 1957, p. 2, col. 4; see also Ropert L. ALLEN, MippLe East Economic 
RELATIONS WITH THE SovieT UNion, EasTERN Europe, AND MAINLAND CHINA 22 (1958). 

7° See MIKESELL & BEHRMAN, Op. cit. supra note 12, at 88. 
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mentation. This has the disadvantage that credits may suddenly be terminated or 
deliveries delayed for political reasons. Thus, deliveries under the Yugoslav credits 
from the Soviet Union have fluctuated with political relations between the two coun- 
tries. 

Another difference more appealing to the less-developed countries is that credit 
agreements frequently provide that amortization and interest payments are to be 
made in commodities, rather than in foreign exchange. Also, interest rates—usually 
2, per cent—are lower than those in the case of Export-Import Bank or World Bank 
loans. On the other hand, countries receiving bloc credits are often charged prices 
which are substantially higher than those charged for the same goods from the 
West. 

Bloc countries have sought to attract less-developed countries into trade agree- 
ments with assurances of a larger market and fixed prices for primary commodities 
and with offers of assistance for economic development or defense. The instability of 
world-market prices for rubber, rice, cotton, and other raw materials has undoubtedly 
been a factor motivating less-developed countries to divert a portion of their exports 
from free-world markets into bilateral trade channels with the Sino-Soviet bloc. 
In cases where the free-world countries’ bargaining power has been strong, there 
has undoubtedly been a short-term gain over selling in free markets. This is perhaps 
best exemplified by Ceylon’s rubber-rice barter deals with Communist China after 
the imposition of the Western embargo on shipments of rubber to Communist China 
from most free-world sources. On the other hand, Indonesia and Burma have been 
disillusioned in their trade deals with Soviet-bloc countries. 

Both political and economic motivations underlie the Sino-Soviet-bloc countries’ 
trade and aid programs in the less-developed countries. Undoubtedly, they are 


seeking political advantage by becoming important importers of raw materials and 
dispensers of aid. Sometimes this economic power is used nakedly to topple pro- 
Western governments—as they have succeeded recently in doing in Finland; or to 


influence a cabinet shift—as they have sought to do in Iceland;*° or to chastise—as 


was done when the Soviet Union canceled credits to Yugoslavia in 1948. More 
commonly, bloc economic power has been wielded much more subtly. For example, 
there have been numerous attempts to obtain the support of business and labor in 
Western countries for the negotiation of trade pacts and the elimination of strategic 
export controls. However, the greater the degree to which a country becomes de- 
pendent upon Soviet markets or on bloc economic assistance for fulfilling a develop- 


2° Beginning in August 1958, the Soviet Union cut off certain imports from Finland and refused 
to participate in the annual trade talks scheduled for October, in an effort to embarrass Prime Minister 
August Fagerholm, who had refused to take Communists into his coalition government. The Prime Min- 
ister resigned early in December 1958, partly as a consequence of worsening economic conditions caused 
by the drop in exports to the Soviet Union. See N.Y. Times, Dec. 5, 1958, p. 1, col. 7; p. 10, cols. 3 and 
4. When Iceland had a Communist cabinet officer, the Soviet Union offered an agreement to purchase 
fish. When the Communist was ousted, the agreement was not renewed until a Communist once again 
became a member of the government. See MIKESELL & BEHRMAN, Op. cit. supra note 12, at 28. 
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ment plan, the greater will be the power which the bloc can exercise for its political 
ends. 

In addition to these political motivations, there are strong economic reasons why 
the bloc countries are anxious to expand their economic relations with primary- 
producing countries. There is considerable evidence that costs in the extractive in- 
dustries, including agriculture, have been rising in the Soviet Union relative to costs 
in manufacturing. The rapid industrialization over the past thirty years and the 
heavy allocations of capital for industry have tended to decrease the relative costs of 
finished manufactures and capital goods. Thus, there is some indication that the 
Soviet Union has a comparative advantage in exporting manufactures and importing 
primary goods from the less-developed countries.’ It is even possible to justify 
Soviet credit programs in terms of economic advantage in much the same way that 
United States and British foreign investments have provided a larger and cheaper 
source of raw materials from the less-developed countries. 

For other members of the Sino-Soviet bloc, economic motivations for trade with 
the less-developed countries play perhaps an even more significant role. The coun- 
tries of East Europe are dependent upon imports of raw materials for the fulfillment 
of economic plans; in the past, these have been very largely supplied by the Soviet 
Union. It would benefit East European countries to import primary products from 
other sources if they can be obtained on advantageous terms. This has the added 
advantage of making East European countries somewhat less dependent upon trade 
with the Soviet Union. To the extent that supplying the satellites with raw materials 
has been a burden to the Soviet Union, it, too, might welcome increased East 
European trade ties with the less-developed countries. 


V 
OBsTACLES TO THE ExPANSION OF East-West TRADE 

While the volume of trade among free-world countries has risen about seventy 
per cent over prewar levels, East-West trade is still well below the prewar volume. 
This is true in spite of a fifty per cent rise in trade between East and West Europe 
since 1953. A number of factors have contributed to the failure of East-West trade 
to expand in proportion to the general rise in world trade and production. These 
include: (1) the bilateral character of trade and payments; (2) the rigidities inherent 
in state-controlled trade; (3) the political tensions which have led to restrictions on 
exports of strategic materials to the Sino-Soviet bloc; and (4) Sino-Soviet policies of 
self-sufficiency and the political and economic isolation imposed by communist gov- 
ernments. 

The Sino-Soviet variety of state trading greatly limits contacts between foreign 
buyers and sellers on the one hand, and the producers and distributors within the bloc 
countries on the other. Sino-Soviet countries, do, of course, have sales representatives 


21 See JosepH S. BERLINER, SovieT Economic Aip 119-36 (1958); see also Allen, Economic Motives in 
Soviet Foreign Trade Policy, 25 So. Econ. J. 189 (1958). 
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in other countries as well as purchasing missions, but they are not an adequate sub- 
stitute for direct contact between producers and consumers. This is remedied to some 
degree by the holding of trade fairs in both West and East European countries, 
where Western businessmen often have an opportunity to meet directly with 
officials of producing agencies. 

The process of negotiating bilateral agreements which plan trade over a period 
of a year or more is also stifling to trade. These practices are not necessarily inherent 
in state ownership, since conceivably state enterprises could operate in international 
markets in much the same way as private corporations. 

One of the most serious obstacles to East-West trade rises out of the payments 
arrangements provided in most trade agreements. While trade among nonbloc coun- 
tries has become increasingly multilateral in character and is largely financed with 
transferable currencies, East-West trade remains largely bilateral and is financed 
through clearing accounts. This means that trade must be planned so as to achieve 
a bilateral balance. If trade becomes unbalanced so that surpluses accumulate in 
excess of the permitted swing credits, the creditor country stops exporting until the 
debit is settled either by goods or by alternative means. 

While continuing to favor bilaterally negotiated trade, the Soviet Government 


has recognized the limitations of bilaterally balanced trade. It has cooperated in 
arrangements whereby surpluses with one trading partner could be used to settle 
a deficit balance with another, without the use of generally transferable currencies. 
For example, several triangular agreements were negotiated by the Soviet Union 


with Finland, with either Poland, Hungary, Czechoslovakia, East Germany, or Ru- 
mania as the third party. The agreements provided for a surplus of Finnish exports 
to the Soviet Union to be settled by an excess of Finnish imports over exports vis-a-vis 
the satellite countries; the Soviet surpluses with the satellite countries completed the 
circuits. Agreements were kept in rubles, and ruble accounts were transferred as 
trade progressed among the three participating countries. This system broke down 
in 1957 because of the refusal of the satellite countries to continue scheduled deliveries 
to Finland. Apparently, the cancellations were caused by satellite dissatisfaction with 
their own trade relations with the Soviet Union. This experience provides a clue 
to the inability of the Soviet Union to launch an intrabloc multilateral payments 
system based on the ruble. The value of the ruble in trade is a negotiated one; con- 
sequently, rubles transferred from third countries have a very uncertain value in 
terms of what they will buy from the Soviet Union.** 

Many of the East-West trade and payments agreements provide for the transfer 
of bilateral clearing balances to third countries by mutual consent of all three parties; 
but in practice, few such transfers have been made. Some multilateral settlements 
have been achieved through re-exports to third countries. For example, Finland has 
re-exported to West Europe wheat imported from the Soviet Union in order to settle 
deficits in West European currencies. 


22 See MIKESELL & BEHRMAN, OP. cit. supra note 12, at §4-55. 
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A. The ECE Clearing Scheme 

After several years of negotiation, in June 1957, the Economic Commission for 
Europe (ECE) instituted a procedure whereby at quarterly intervals, governments 
may inform the ECE Secretariat of claims and liabilities arising out of the operation 
of clearing accounts which they wish to submit for compensation. The Secretariat 
then makes specific proposals for offsetting these debit and credit balances. These 
proposals take the form of circuits linking a series of bilateral credits and deficits, 
so that for each country, cancellation of a debit is compensated by cancellation of an 
equivalent credit. The proposed circuits require the consent of all parties con- 
cerned. There is no obligation to disclose total financial positions vis-a-vis other 
countries, nor are balances merged into net debtor or creditor positions. Even when 
a country has submitted a credit balance for consideration, it may refuse to have the 
balance included in a circuit if the corresponding debit balance which it would 
compensate is not acceptable. 

As of July 1958, there had been five quarterly compensations with arrangement 
for the cancellation of balances, with a total value equivalent to $37,000,000."" 
Bulgaria, Czechoslovakia, Denmark, Finland, France, Greece, Hungary, Israel, the 
Netherlands, Norway, Poland, Rumania, Sweden, Switzerland, Uruguay, the Soviet 
Union, East Germany, and Yugoslavia have been participants in the circuits. 
Through April 1958, a total of $182,000,000 in credit balances were reported to the 
ECE Secretariat for compensation. Over half of these, $97,000,000, could not be 
compensated because the country against which the balance was held refused the 
proposed compensation. 

Compensations have been only a small proportion of trade between East and West 
Europe. Total trade turnover in 1957 was more than $3,300,000,000."* Compensations 
for the first year of operations were less than one per cent of the trade turnover 
between the two areas in 1957. Of course, compensations can have a stimulating 
effect on trade out of proportion to their volume if they succeed in bringing balances 
within the limits of the swing credits stipulated in the payments agreements. But 
the volume and effectiveness of compensations under the present ECE clearing agree- 
ment are likely to remain at a relatively low level. Some of the reasons for this 
conclusion, as indicated in the following paragraphs, are inherent in the nature of bloc 
trading practices: 

1. It is difficult to suggest clearing circuits to which all members will agree. More- 
over, some of the most important West European countries, including Britain, 
West Germany, and Belgium, have refused to participate in the arrangements. 

2. There are substantial differences in the real purchasing power of balances with 
the same nominal value, but which are denominated in different currencies. 


28 See Economic CoMMISSION FOR Europe, AGENTS’ First ANNUAL REPORT ON THE OPERATION OF THE 
MULTILATERAL CoMPENSATION PROCEDURES ORGANIZED UNDER THE AUsPICES OF THE UNiTrEeD Nations Eco- 
NOMIC CoMMISSION FOR Europe 4 (1958). 

2410 Econ. BuLL. For Europe 60-61 (1958). 
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In general, a balance with an EPU country may be used to acquire a larger 
variety of goods than a similar one with a bloc country. Moreover, EPU cur- 
rencies can be exchanged for EPU credits which are partially settled in gold, 
or the EPU currency can often be sold in free markets for dollars at a small 
discount. For these reasons, a balance with a bloc country is not likely to be 
equated with a balance in a Western currency. The operations of the clear- 
ing agreement confirm this. During ECE operations covering the period from 
June 1957 to September 1957, there were no circuits compensated in which an 
EPU country canceled a claim on another EPU country in exchange for a 
cancellation of a debit balance with a bloc country. Similarly, a bloc country 
would not ordinarily be interested in losing a credit balance against an EPU 
country in settlement of a debt which it owed to another bloc country. In 
any circuit involving two bloc countries or two EPU countries, it has usually 
ary for a country which is neither an EPU member nor a bloc 
country to act as an intermediary (¢.g., finland, Israel, Yugoslavia, or Uru- 
guay). 

. Even if all participating countries agreed to submit all their balances for auto- 
matic clearing each period, the offset-clearing arrangements employed by the 
ECE Secretariat are incapable of full multilateral clearing such as is provided 
by the EPU or by the financing of trade with convertible currencies. 

. Finally, the ECE clearing mechanism does not remove the underlying bilateral 
basis for East-West trade. Trade is still planned to achieve bilateral balance; 
the clearing mechanism operates principally to compensate unplanned sur- 
pluses or deficits. But planned multilateral trade involving East-West partners, 
even if there were a mechanism for its implementation, would be extremely 
difficult to achieve. Moreover, it would probably 1» opposed by bloc countries 
because it would tend to reduce their bargaining power vis-a-vis individual 


Western countries. 


The absence of a multilateral clearing system among the Sino-Soviet-bloc countries 
themselves has been a barrier to the clearing of East-West balances. At the June 
1957 session of the CEMA, it was announced that agreement had been reached for 
the creation of a multilateral trade and clearing system for members, including 
Albania, Bulgaria, Czechoslovakia, East Germany, Hungary, Poland, and the Soviet 
Union. While no details on the operation of this system have been announced, a 
report of a June 1958 meeting of the board of directors of the banking systems of 
twelve communist countries stated that Bulgaria had proposed that all trade of the 
communist countries be made subject to the multilateral clearing system which was 


initiated about a month prior to the meeting.”? This announcement implies that 


operations have just begun and that only some trade balances are submitted for clear- 


ing. At this same meeting, a proposal calling for the establishment of an interna- 


23 See N.Y. Times, Aug. 19, 1958, p. 4, col. 1. 
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tional bank for communist-bloc countries was not adopted, and the press accounts 
implied that the Soviet Union was not one of its sponsors and had not supported it. 


VI 


ImpLicaTIONs FOR WESTERN Poticy 
We are now ready to deal more specifically with the three questions raised in 


our introduction. 


A. Influence of Sino-Soviet-Bloc Trading Practices on State Trading in 
the Free World 

The vast bulk of the world’s trade among countries outside the Sino-Soviet bloc 
is conducted on a multilateral basis and financed with transferable currencies. On 
the other hand, seventy per cent or more of free-world trade with the bloc is con- 
ducted under bilateral agreements. To a very large degree, trade with bloc countries 
is on a government-negotiated basis, largely because of the insistence, or of special 
inducements, by the bloc trading partners. However, some nonbloc countries whose 
trade with the rest of the world is on a multilateral basis prefer to conduct their 
trade with the bloc on a negotiated basis. 

Bilaterally negotiated trade financed through clearing accounts tends to promote 
or perpetuate state trading on the part of the free-world partners. It is easy to 
see why this is true. Barter deals such as the rubber-rice agreements between 
Ceylon and Communist China and the cotton-wheat barter deals between Egypt 
and the Soviet Union are nearly impossible to consummate except on a government- 
to-government basis. Even aside from barter deals, trade agreement targets are usually 
difficult to meet when trade is on a private voluntary basis. If imports fall below 
agreed levels, the free-world country accumulates an inconvertible balance and 
becomes an involuntary creditor. On the other hand, if exports fall short of agree- 
ment levels, a deficit may be accumulated for which settlement in foreign exchange 
or in commodities that can readily be sold for foreign exchange on world markets 
is demanded. Also, unless prices of exports and imports are supervised carefully, 
the terms of trade of the free-world country will suffer. Private concerns may 
feel that they are bargaining at a disadvantage with bloc trade monopolies, and in 
some cases, free-world governments have assisted in the formation of semiofficial 
trade associations for dealing with bloc countries. There is also the problem of 
policing shipments of strategic materials in line with Western control agreements. 
Still another factor making for state trading has been the long-term credits extended 
by bloc countries to the less-developed countries. These credits, of course, are made 
to governments rather than to private firms. Finally, Western nations may fear 
that their economies may become too dependent upon orders from bloc countries 
and that this dependence will be used to gain political advantage by the bloc coun- 
tries. They may seek to avoid this by insisting that trade with the bloc be on a 


government-to-government basis. 
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In 1956, India, whose trade with bloc nations has been expanding, established a 
state-trading agency to monopolize trade with the bloc. State trading even applies 
to consumer goods, which is normally in private hands in India. All of Ceylon’s 
trade with Communist China is in government hands, and Egypt’s deals with bloc 
countries have been responsible for the nationalization of much of Egypt’s foreign 


trade. 


B. Implications for Free-World Policies in Trading with the Sino-Soviet Bloc 

The fundamental principle which must be recognized in all economic dealings 
with bloc countries is that economics is a political weapon. The idea of foreign 
trade and investment for mutual economic gain conducted within a framework 
of political neutrality is foreign to communist ideology. Trade and credit agree- 
ments will be denounced or modified whenever this seems advantageous from a 
political standpoint. 

This does not mean that free-world countries should not trade with the bloc or 
that their own private trade with bloc countries should be eliminated in favor of 
state trading. Free governments would be well advised, however, to trade on a 
commercial basis, without negotiating trade agreements or accepting clearing-account 
credits. This means that trade with the bloc countries should be in private hands 
except where, for one reason or another, countries have created a state-trading 
monopoly for all foreign trade in a particular commodity. If bloc countries are 
required to pay convertible currencies for the goods that they buy and to compete in 
free international markets in order to sell abroad, there is little danger that private 
traders will be at a serious disadvantage in trading with bloc countries. 

A case can be made for special government controls on private trade with the 
bloc, however. Sporadic “dumping” of commodities by bloc countries which may 
have the effect of disrupting production in free-world economies should be pre- 
vented. In the case of primary commodities, international action on the part of 
free-world countries may need to be employed in order to avoid harmful effects of 


large and sudden bloc exports on primary-producing countries.** It should be said, 
however, that dumping, which is defined as selling in foreign markets at prices 
lower than those prevailing in the domestic market for similar quantities, is virtually 
impossible to prove in the case of bloc countries. This is true because of a lack of 
any real basis for comparing internal bloc prices with prices charged in external trans- 


actions. 

A case for government controls can be made also for preventing private exporters 
in free-world countries from becoming too dependent upon bloc markets, especially 
through long-term contracts. Such controls would be scarcely justified for larger 

*°In September 1958, the Soviet Union was accused by representatives of Bolivia, Malaya, and other 
tin-producing countries of disrupting the world market for tin by dumping. Soviet exports of tin 


rose from 450 tons in 1956 to 9,000 tons in 1957 and were reported to be running at double the 
1957 rate during the summer of 1958. See N.Y. Times, Oct. 3, 1958, p. 41, cols. 2 and 3; p. 44, cols. 


2, 3, 4- 
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trading countries such as the United States, Britain, and West Germany, but 
they might well be regarded as essential to the economic security of a country like 


Austria. 


C. Intergovernmental Cooperation on East-West Trade Problems 


Much has been written about the desirability of reducing international tensions 
through trade and other forms of international economic cooperation between free- 
world and bloc countries. There is perhaps something to be said for this position. 
Trade promotes broader contacts between residents on either side of the Iron Curtain 
and helps to dispel gross misconceptions, in spite of efforts of governments to per- 
petuate them. On the other hand, the basis for useful trade cooperation through 
intergovernmental agreement is extremely narrow for two principal reasons: (1) 
codes of international fair trade practices, such as are embodied in the General Agree 
ment on Tariffs and Trade, are almost completely devoid of significance when 
applied to Sino-Soviet-bloc countries; and (2) the types of agreements sought by the 
bloc countries are either of questionable value or are clearly harmful for free-world 
countries to undertake. 

When the International Trade Organization charter was drafted in 1948, an effort 
was made to embody provisions relating to such matters as most-favored-nation 
treatment, import controls, tariffs, and dumping which would be appropriate to 
countries with state-trading enterprises as well as to private-enterprise economies.”’ 
Certain of these provisions were also embodied in the General Agreement on Tariffs 
and Trade (see article seventeen). While it is conceivable that a country whose 
foreign trade was entirely in the hands of state-trading enterprises might in good faith 
follow these principles, it is clear that they are without meaning for the internal and 
external trading systems of bloc countries. The reasons may be summarized as 


follows: 


1. Tariffs, import restrictions, or export subsidies have no significance in coun- 
tries whose internal trade is completely controlled by the state and where 
the internal price structure has little or no relation to world prices. 

2. Most-favored-nation or commercial-consideration clauses have no significance 
for countries whose trade is organized on the basis of bilateral trade negotia- 
tions, bilaterally negotiated prices, and of financing through clearing accounts. 
Such practices are the very antithesis of the principle of nondiscrimination in 
trade.”® 

3. Fair-commercial-practices codes have no significance whatsoever for countries 
employing trade as a political weapon. 


7 See Havana Charter for an International Trade Organization c. 4, § D, arts. 29-32 (Dept. of State 


Pub. No. 3206, 1948). 
** See, ¢.g., Domke & Hazard, State Trading and the Most-Favored-Nation Clause, 52 Am. J. INT'L. 


L. 55 (1958). 
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All this is not to say that international agreements could not be negotiated on 
such matters as uniform commercial documents, marks of origin, and other formal- 
ities concerned with importation and exportation or on international arbitration of 
certain types of disputes arising out of commercial contracts. It is even possible for 
bloc countries to become parties to international commodity agreements involving 
export or import quotas. 

The degree of participation by the communist countries in the work of the ECE 
is instructive. As might be expected, it has closely followed political trends. The 
annual meetings of the Commission have been generally little more than cold war 
propaganda forums. The real work of the ECE has been done in the specialized 
committees which correspond to fields such as coal, steel, timber, inland transport, 
agriculture, and trade. The committee work is done in complete privacy, with 
the aid of an independent and aggressive Secretariat. Trade consultations under 
the auspices of the ECE in April 1953 were instrumental in helping to raise the 
volume of East-West trade from the low levels of preceding years. However, in 
all cases, Eastern countries have not relinquished their absolute independence in 
the field of trade nor have they accepted procedures which might alter their trading 
practices. j 

What types of international agreements or arrangements are currently sought by 
the Sino-Soviet bloc? In general, bloc countries favor agreements with free-world 
countries which promote bilaterally negotiated trade and credit arrangements. Such 
agreements enhance their economic and political bargaining power in dealing with 
individual free-world nations. They dislike free international markets and inter- 
nationalized loans, foreign aid, and technical assistance provided by the United 
Nations or specialized agencies such as the World Bank. 

The Soviet Union and the European satellites are cooperating in the ECE clear- 


ing scheme not because they want to replace bilateralism with multilateral trade and 


payments, but because offset clearings can be employed at their own discretion, to 
facilitate the operation of bilateral trade and payments agreements. The scheme 
also adds respectability to bilateral trade agreements by making them appear more 
multilateral than they really are. For this reason, the writers believe that Britain, 
West Germany, and Belgium were entirely correct in opposing the inauguration of 
the clearing scheme by the ECE Secretariat. As a counterproposal, the British sug- 
gested that East-West trade be financed with EPU currencies and that payments 
arising out of trade with the Soviet bloc be made freely transferable within the 


EPU area (as is already the case with sterling and Deutsche mark). 


CONCLUSIONS 
Trading practices and policies of Sino-Soviet-bloc countries present a threat 
to orderly world trading not because they involve state trading as such, but because 
bloc countries insist, whenever possible, upon bilateralism and employ trade as a 
political weapon. Bilateralism is inherently discriminatory, and the lack of any con- 
sistent relationship between costs and selling prices within bloc countries on the 
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one hand, and world-market prices on the other, makes trade in accordance with 
commercial considerations virtually impossible. Codes of international fair trade 
practices have no significance for bloc countries; international agreements concerned 
with tariffs, import quotas, subsidies, and dumping are meaningless. 

Most countries of the free world have adopted bilateralism and state-trading 
practices in their trade with countries of the Sino-Soviet bloc. In some cases, they 
have been forced to adopt these practices as a condition for obtaining export markets 
and credits from the bloc. In other cases, free-world countries have adopted 
trade and payments controls as a means of improving their bargaining position 
vis-a-vis the bloc countries and of protecting themselves against arbitrary trading 
practices by their bloc partners. 

Experience has shown that bilateral trade with the bloc provides neither trade 
stability nor better terms of trade as compared with trade in free international 
markets. Moreover, it is our view that free-world countries cannot protect them- 
selves against harmful consequences of trading with the bloc by negotiating bilateral 
agreements or by organizing state-trading agencies. Such policies play into the 
hands of the communists by making trade with bloc countries directly subject to 
political pressures. If all free-world countries adhered to the rules of the General 
Agreement on Tariffs and Trade and of the International Monetary Fund with 
respect to bilateral trade and payments practices, it would be easier for countries 
to reject bloc insistence on bilateral deals as a condition for trade. Moreover, if all 
free-world countries abandoned bilateralism, bloc countries would be required to 
buy and sell on the basis of competitive bidding in free international markets. Trade 
would be conducted on the basis of commercial considerations. 

If bilateralism were abandoned by the free world as a means of trading with 
the bloc, free-world organizations should be authorized to protect countries from 
severe economic pressures from the bloc and to assist victims of bloc economic aggres- 
sion. For example, the International Monetary Fund or the World Bank might 
provide special assistance to countries whose exports to the bloc were suddenly 
terminated. Similarly, members of the International Tin Agreement might establish 
emergency quotas on excessive Soviet exports of tin in order to protect tin-producing 
countries from bloc dumping practices. In these and other ways, members of the 
free-world community should seek cooperative measures for defending weaker 


members against economic aggression by the Sino-Soviet bloc. 


* * * * 


Note: Since this article was written, the EPU was discontinued (end of De- 
cember 1958) and the major West European currencies have become convertible for 
nonresident holders. The implications of this development for trade with the 
Sino-Soviet bloc were not available at this writing. However, it is likely to mean 
a further weakening, if not the elimination, of bilateral payments arrangements 
between West European countries and the Sino-Soviet bloc. 





STATE TRADING BY UNDEVELOPED COUNTRIES* 
J. N. Benrmant 


INTRODUCTION 

State trading by most of the less-developed countries is a comparatively new 
phenomenon, arising generally since 1950. Efforts to accelerate economic develop- 
ment and to demonstrate political and economic neutralism have fostered bilateral 
trade by several of the undeveloped and newly nationalizing countries. 

Bilateralism has been largely a result of trading with the Sino-Soviet bloc, which 
has generally insisted on government-to-government trade or governmentally-balanced 
payments. In response to invitations of the Soviet Union, Communist China, and 
East European members of the bloc, several countries in South Asia have embarked 
on bilateralism during the past few years. Although these countries have bilateral 
agreements with a few non-Sino-Soviet-bloc countries, there is little pressure from 
them to bilateralize trade and thus to employ state trading.’ 

Trade of the Sino-Soviet bloc with South America has been an “on-again-off- 
again” proposition, with only Argentina, Brazil, and Uruguay being important. The 
bloc’s trade with the Middle East has been most importantly with Egypt (United 
Arab Republic) and laden heavily with political motives on both sides. In South 
Asia and the Pacific, Japan and Afghanistan would provide interesting studies. But 
the four countries chosen for examination here—Burma, Ceylon, Indonesia, and India 
—provide a kaleidoscope of the growth of bilateralism and state trading by unde- 


veloped countries; their experiences also provide some insight into the methods and 


success of economic penetration. This examination has been made with the objective 
of determining: (1) the motives for state trading, (2) the results of bilateralism with 
the Sino-Soviet bloc, and (3) the desirability of counteracting policies by the West. 


I 


BurRMA 
During 1954 and 1955, Burma negotiated bilateral trade and payments arrange- 
ments with Bulgaria, Communist China, Czechoslovakia, Hungary, Poland, Ru- 


* The writer wishes to acknowledge his debt to Mr. Ernest J. Rubin, of the Eastern European Section, 
European Division, Office of Economic Affairs, United States Department of Commerce, for making 
available current materials relative to Soviet-bloc trade with these countries. 

t B.S. 1943, Davidson College; M.A. 1945, University of North Carolina; M.A. 1950, Ph.D. 1952, 
Princeton University. Professor of Economics and Business Administration, University of Delaware; 
Research Associate with Patent, Trademark, and Copyright Foundation, The George Washington Univer- 
sity. Co-author [with Raymond F. Mikesell], Finvancinc Free Wor_p Trape WITH THE Si1No-SovieT BLoc 
(1958); [with W. E. Schmidt] INTERNATIONAL Economics (1957); [with Gardner Patterson], SURVEY OF 
Unirep States INTERNATIONAL FINANCE, 1950-1951 (1952). Contributor to economics, political science, 
and legal publications. 

* The close tie between bilateralism and state trading is explained elsewhere in this symposium. See 
Mikesell & Wells, State Trading in the Sino-Soviet Bloc, supra 435; Spulber, The Soviet-Bloc Foreign Trade 
System, supra 420. 





UnpbEvELopED CouNTRIES 455 


mania, East Germany, and the Soviet Union. (It has agreements with Israel and 
Yugoslavia also, but these account for insignificant portions of Burma’s trade.) 


A. Motivation 

Burma’s economic welfare is heavily dependent upon its ability to export rice at 
favorable prices. Its decision to enter into bilateral arrangements with the Sino- 
Soviet-bloc countries was largely motivated by a desire to expand its markets for rice 
at a time when it was having difficulty selling in its traditional markets. 

High prices for rice in 1951-53 (during the Korean War boom) supported large 
government expenditures for economic development projected for 1954 and 1955. But 
a fall in rice prices during these latter years sharply reduced the availability of foreign 
exchange. The Burmese Government was forced to impose import restrictions to 
protect its exchange reserves. An increase in the quantum of rice exports after 1955 
was little more than sufficient to offset the continued drop in price, as is shown in 


table one. 


TABLE I 
Burmese Ricz Exports, 1953-57 





1953/54 | = 1954/55 1955/56 1956/57 


Value (million kyats) . nes 840 845 899 
Volume (million tons).... . 1.22 1.27 1.63 
Price (dollar average per ton of rice 

and rice products). . “ss 140 112 


870 
1.93 


95 


Part of the Burmese problem in disposing of rice stemmed from practices of the 
State Agricultural Marketing Board. During 1951-54, it hoarded rice in anticipation 
of a continued world shortage of rice and a consequent return of rising prices. At 
the end of 1954, rice which was poorly stored and deteriorating had to be cut in price 
in order to dispose of it. Of the 1,300,000 tons stored, some 200,000 tons were unfit 
for human consumption and had to be disposed of at very low prices ($50 per ton). 

As a result of the reduced foreign exchange receipts, drastic cuts in the develop- 
ment program had to be made during 1954, and new import restrictions were 
imposed in March 1955. Burma’s immediate problem became one of obtaining an 
export volume of some 2,000,000 tons of rice in order to obtain income for its eco- 
nomic development and to dispose of its accumulated surpluses. 


B. The Agreements 
Burma began an international campaign in 1954 to export some 2,000,000 tons of 
rice during 1955 and in 1956. Barter agreements appeared to be a solution to part 
of the problem. The governmental agreement with Communist China in November 
1954 and the contracts with other Sino-Soviet-bloc countries during 1955 disposed of 
550,000 tons of rice (the Soviet Union took between 150,000 and 200,000 tons). Burma 
received eighty per cent of the value in Sino-Soviet-bloc goods and the rest in sterling. 
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Agreements signed in 1956 raised the total yearly contracted sales of rice to the 
Sino-Soviet countries to over 700,000 tons. These agreements tied some thirty-five 
per cent of Burma’s export of rice to the Sino-Soviet bloc’s exports of goods and 
technicians.” Most of the agreements extended through 1958 and were automat- 
ically renewable unless canceled; the Soviet agreement extends into 1960. Howeyer, 
the trade agreement with Communist China was allowed to expire in early 1957; all 
subsequent trade was to be on a cash basis. Also, those with Bulgaria and Poland 
were terminated in 1957, before their normal expiration.* 

The value of exports to the Sino-Soviet area under the 1956 agreements was to be 
calculated at prices varying from $4.33 to $4.62 per hundred pounds of rice (around 
$100 per ton), which were very near to world market prices at the time. Shipments 
to the Soviet Union through 1960 under one agreement are to amount to 400,000 tons 
yearly at about $95 per ton. Under another agreement, the Soviet Union is to supply, 
by 1963, a technical institute to train 1,000 students, plus housing for the faculty and 
staff and technical training in the Soviet Union for the faculty and staff, a 500-seat 
assembly hall, a 100,000-volume library, a restaurant, sports grounds, a swimming 
pool, and eighteen fully-equipped laboratories. In addition, the Soviet Union is to 
build a hospital, a theater, and a “cultural and sports center” which will include a 
stadium, industrial and agricultural exhibit halls with a conference hall, and 
hotel facilities. The Soviet Union is to send architects and technicians to train 
Burmese. Work began during 1957. Estimates by the Burmese Government place 
the total cost at about $44,000,000 (220,000,000 kyats, of which 80,000,000 kyats will be 
local currency costs borne by Burma). In return for this “gift,” Burma is to give “a 
corresponding quantity of rice and other Burmese commodities” (estimated at a value 
of 140,000,000 kyats), to be shipped over a period of twenty years. The $27,000,000 
of costs met by the Soviet Union should “purchase” about 270,000 tons of rice, adding 


only about 14,000 tons to its yearly imports. 


C. Operation of the Agreements 

Under the impetus of these agreements, total Burmese exports of rice rose from 
1,400,000 tons in 1954 to 1,800,000 tons in 1955; in 1955, nearly 400,000 tons went to 
the Sino-Soviet bloc. Burma’s trade with the European Soviet bloc was practically 
nonexistent until it negotiated agreements in 1954 and 1955. In 1955, rice exports 
to the Sino-Soviet bloc accounted for twenty-four per cent of Burma’s total rice ex- 
ports, but they declined to fifteen per cent of its total rice exports in 1956. Trade with 
Communist China in 1956 accounted for half of Burma’s trade with the bloc; Czecho- 
slovakia was the second most important supplier of Burma’s imports from the Sino- 


* The Soviet Union did not insist on bilateral balancing under each agreement. That between Czecho- 
slovakia and Burma signed in 1956 permitted trilateral settlement: Burma shipped rice to the Soviet 
Union, which gave credit of equal value to Czechoslovakia; Burma imported from Czechoslovakia and 
credited the Soviet account. 

*See Allen, Burma’s Clearing Account Agreements, 31 Pac. AFFAIRS 147, 151 (1958), for the details 
of these agreements. 
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Soviet bloc, but still supplied only two per cent of Burma’s total imports. (See table 
two.) 
TABLE II 
TotaL BurMEsE TRADE WITH S1No-SovieT Bioc, 1956 


(MiLuion Kyats) 








Com- 
munist | Soviet East North | Czecho- | 
China | Union Germany Poland |Vietnam| slovakia |Hungary|Bulgaria| Total 


Exports. 57.2 | 17.8 3.7 14.4 | 21.2 | 114.3 
insigni- | 
Imports : 77.9 14.0 5.9 10.7 ; | 26.3 8. | ficant 


142.7 
Agreement volumes of rice exports amounted to between 400,000 and 500,000 tons 
in 1955, doubling during 1956, though actual shipments in 1956 equaled only 300,000 
to 400,000 tons. During 1957, shipments of rice to bloc countries dropped below 
300,000 tons. Soviet imports of rice were cut to one-fourth their former volume, and 
the Soviet Union diverted shipments of 47,000 tons of rice to India as a goodwill 
gesture to that country, with a consequent loss of normal Burmese sales to India. 
The operation of Burma’s bilateral agreements with the Sino-Soviet-bloc countries 
has been marked by three unsatisfactory developments: (1) the quality of the im- 
ports from the Sino-Soviet bloc has been poor, and the deliveries slow and irregular; 
(2) Burma became an involuntary creditor under some of the agreements, when 
she expected to receive credits; and (3) the world rice market improved, making 
sales in the free market more attractive than deliveries under contracts to the Sino- 


Soviet-bloc countries. 


1. Delivery and quality problems 

Burma’s unsatisfactory experience with imports from the Sino-Soviet bloc was 
due, in part, to the inexperience of Burmese negotiators and to poor planning of its 
import program. For example, the Burmese ordered cast iron pipe by weight rather 
than by specified lengths. They were overeager in ordering cement for projects 
which had not been started and before the structural steel was available. When 
the cement arrived, there was no place to store it, and the rains rendered much of it 
unusable. Burma later re-exported over a third of the cement to India at a book loss 
of over a half million dollars. 

Also as a result of poor phasing of Burma’s import program, Chinese spindles and 
looms were received even before the plant building was started. The machinery 
and equipment lay around for a full year before it could be housed, and two or three 
years more were required before it could (or will) be put to use. Part of the error 
in Burma’s calculations arose from the fact that it placed the orders for the equip- 
ment in Communist China when world prices for rice were high. It, therefore, 
anticipated ample earnings from other sources to keep development plans in phase. 
Soon thereafter, however, prices collapsed, reducing foreign exchange income. In 
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addition, the Chinese made very rapid deliveries, which were not anticipated by 
the Burmese. Lack of proper phasing and of domestic funds were also reasons for 
Burma’s canceling a Soviet loan of £5,000,000 in 1958; the Soviet Union was to 


finance half the costs of two dams, but Burma could not raise its half of the 


financing. 
As to the quality of imports, Burma had been accustomed to British Imperial 


specifications. Sino-Soviet-bloc exports have not generally met such standards. Some 
of the Czech tractors arrived with the wrong type of couplings, delaying their use. 
Several shipments of consumer items turned out to be unmarketable; electrical items 
arrived which did not fit Burmese sockets; and 2,000 cases of Czech whiskey turned 
out to be all but undrinkable. Soviet textiles were so drab and poor in quality that 
a $10,000,000 barter of Soviet textiles was refused; the Burmese also considered that 
they were overpriced by an estimated thirty-five per cent. The overpricing of Soviet 
goods extended to other items and was coupled with delays in delivery and unsatis- 
factory packing. 

Because of their poor quality, Burmese importers have not shown any great eager- 
ness to purchase consumer goods from the Sino-Soviet bloc, despite a rise in domestic 
prices resulting from severe import restrictions imposed during 1955. Only Czech 
machinery and equipment matched West European standards. The Burmese have 


been surprised, however, at the high quality of Chinese textile machinery. 


2. Clearing surplus 

The regular deliveries of rice, coupled with the slow rate of purchases by Burma 
in the Sino-Soviet area, resulted in Burma’s accumulating clearing balances. Only 
Communist China has supplied a significant amount of consumer goods, and only 
Czechoslovakia and East Germany appreciable amounts of capital goods. 

The U.S.S.R., with which Burma has the largest exchange credits, has either been 
unable or unwilling to meet Burma’s requirements. As a result of this unbalanced supply 
situation among the barter countries, Burma’s purchases from China and Czechoslovakia 
exceed its earnings from exports to these countries while a large part of its barter accounts 
are left unused.* 

On September 30, 1956, the Sino-Soviet bloc, as a whole, owed Burma $11,000,000. 
Burma’s balance with Communist China was exceptional; Communist China had 
built up a $6,000,000 surplus as of September 1956. Burma was normally in deficit 
with Communist China as a result of bilateral trade, but Communist China has 
placed itself in a stronger credit position by making cash payments to Burma. For 
example, in 1956, Communist China paid sterling amounting to 30,000,000 kyats at a 
time when it already had a surplus in its clearing account with Burma. The apparent 
reason for this action is that Communist China considers Burma a sort of “rice bowl” 
which it wishes to be able to tap in case of emergency without prior negotiation; 
it is, therefore, willing to keep a credit balance with Burma. 


* Burma Finds Barter Deals Unsatisfactory, Foreign Agriculture Service (U.S. Dep’t of Agriculture), 
May 1957, pp. 19-20. 
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As of April 1, 1957, Burma had a barter balance with the Sino-Soviet area of 
18,000,000 kyats. Its credit balances with the Soviet Union of 46,000,000 kyats and 
with Czechslovakia of 32,000,000 kyats were almost offset by a debits balance of 
67,000,000 kyats with Communist China. 


3. Improved world market 

The anticipated assist to Burma’s development through increased availability of 
Sino-Soviet-bloc goods under the agreements failed to materialize. Rather, the world 
market in rice reversed, increasing the possibility of open-market sales by Burma. 
Burma had entered the bilateral deals when its rice surpluses were large and prices 
were low. By late 1956, Burma was committed to large rice exports to Sino-Soviet- 
bloc countries and could not supply the rising demand on the cash markets. An 
especially sharp thorn in Burma’s side was the announcements by Hungary (in 
November 1955) and Communist China (in late 1956) that they had resold Burmese 


rice to Western countries and to Ceylon and Indonesia; these actions cut Burma’s ex- 


ports for free currencies. The shortage of foreign exchange forced a cutback in 


Burma’s development plans early in 1957. 

The improved market condition, reflecting a reduction of rice stocks, was not 
entirely a result of the increased sales under barter. Burma’s initial difficulty in 
marketing its rice in 1955 stemmed in part from a lack of recognition that the 
Korean boom was over and a buyer’s market was emerging. The state monopoly 
failed to improve its marketing procedures or to permit the price to drop; it lost 
customers, and a surplus accumulated. Rather than reduce prices at that time, the 
Government turned to bilateralism. Between October 1955 and March 1956, about 
twenty-seven per cent of Burma’s rice exports was under barter agreements. By 
early 1956, however, the state marketing agency recognized its mistaken policies and 
lowered prices more into line with the world market price. Cash sales took place in 
increasing amount, cutting stocks, and by the beginning of 1957, the world surplus 
seemed to have disappeared. 

In view of the poor performance in delivery from the Sino-Soviet bloc, Burma 
has developed a decided preference for cash customers. In late 1956, Burma at- 
tempted to reduce its commitments to deliver rice under its contracts with the Sino- 
Soviet bloc. The exports under agreements covering 1956 reached only 240,000 tons 
instead of the 405,000 tons agreed upon. It was reported in December 1956, that 
Burma would ship between 55,000 and 105,000 tons of rice in 1957 to the Sino-Soviet 
bloc (plus the 165,000 tons carryover of orders from 1956 contracts), as compared to 
the 470,000 tons called for in the agreements. 

Public sentiment in Burma against the barter deals rose so high during the 
latter part of 1956 that the “man on the street” was prone to blame all errors and 
inadequacies (such as battery failure, bad canned goods, etc.) on imports under the 
barter arrangements with the Sino-Soviet bloc. 
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D. Evaluation of Agreements 

Burma experienced unsatisfactory results from its attempts to deal with a prob- 
lem of temporary agricultural surpluses and low world prices through bilateralism. 
Just about everything went wrong: deliveries to Burma were of inferior quality, 
were the wrong kind for her requirements, and were poorly timed. In addition, 
Burma built up surpluses with the Sino-Soviet bloc, instead of receiving net credits as 
it had hoped,” and the world market for rice suddenly improved after the contracts 
with the Sino-Soviet bloc were negotiated, making sales in the free market more 
attractive. Such results are odd in view of the fact that, for political reasons, the 
Sino-Soviet bloc had sought to make the trade deals attractive to Burma. 

The benefit to Burma of trade under the bilateral agreements arises from the 
additional (though unstable) markets for rice over and above that which can be sold 


at satisfactory prices in price markets. Burma’s exports to Communist China—the 


only Sino-Soviet-bloc country with significant purchases over the postwar period— 


have shown a high degree of instability. They have dropped from over a $13,000,000 
equivalent in 1948 to zero in 1950 and risen sharply in 1955 to over a $17,000,000 
equivalent. This instability may be desirable if it coincides with the periods when 
Burma is seeking to unload rice outside of the free world market. But, from Burma’s 
standpoint, there is no need for bilateral agreements to effectuate this trade. In 
periods of surplus, it would be far better to sell rice to the Sino-Soviet bloc at low 
prices for cash, with an agreement that the rice will not be re-exported to non-Sino- 
Soviet-bloc countries. 

The position of the Burmese Government has been summarized by its Minister 
of Trade Development as follows:* 

Many of our friends keep on reminding us of the difficulties of such arrangements. 
Some of them even tell us that there are “hidden dangers.” We are not unaware of the 
difficulties and implications involved. Our position is that we have rice to sell and we must 
sell it if we are to survive.... We are willing to sell all our rice for cash .. . [but] it may 
yet take some time before we can dispose of all our rice for cash [and then be able to buy 
imports in the competitive market]. ... It is not for us to go into the motives of our 
customers. 

As a result of its long-term bilateral deals with the Sino-Soviet bloc, Burma has 
considerably altered its trade pattern. Trade with the Sino-Soviet bloc since World 
War II has risen from less than three per cent to over twenty per cent of Burma’s 
total trade, and undoubtedly Burma has complicated its internal political problems 
by the invasion of Soviet technicians. 

II 
CEYLON 

Ceylon’s case, like Burma’s, exemplifies the difficulties of attempting to meet what 

may be short-run difficulties by long-run methods. Ceylon failed to find the stable 


®See Allen, supra note 3, at 156. 
® Speech to Burma Chamber of Commerce, Feb. 8, 1956, quoted in Trager, Burma’s Foreign Policy, 


1948-1956, 16 J. Asian Stupies 89, 101 (1956). 
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market it sought in the Sino-Soviet -bloc, but it was able to improve its terms of 
trade considerably in the barter of rubber for Chinese rice. The agreements with 
Bulgaria, Czechoslovakia, Hungary, Poland, Rumania, and the Soviet Union have 


been in effect only a year or two and have had little impact on Ceylon’s trade." 


A. Motivation 


The motives of the Sino-Soviet bloc in trading with Ceylon stemmed from the 


strategic value of rubber. Communist China tried to obtain rubber from Ceylon 


soon after the Korean War began, but it was not successful until late in 1951." Other 
Sino-Soviet-bloc countries were apparently merely interested in establishing contact. 
Ceylon’s interest in bilateralism resulted from market instability, a search for 
economic independence, and the opportunity of the Korean War. 
Tea, rubber, and coconuts constitute eighty-five per cent of Ceylon’s exports 
(tea, sixty per cent; rubber, seventeen per cent; and coconuts, twelve per cent, on 
the average). These exports are the origin of much of its national income. A large 


7 Ceylon has had a trade agreement with Czechoslovakia since late 1955, but their trade has been 
insignificant. Ceylon’s imports from Czechoslovakia accounted for half its imports from the Sino-Soviet 
bloc in 1957 (excluding Communist China), and another third came from Poland; the two combined 
made up only 44% of Ceylon’s total imports. The only significant trade, therefore, was with Communist 
China, until the Soviet Union showed interest in late 1957. 

The expansion of Ceylon’s bilateral trade with the Soviet Union occurred after the establishment of 
diplomatic relations in early 1957. The Soviet Union has been interested in purchasing Ceylonese tea at 
contracted prices rather than through the auction. Ceylon had refused; it also refused a 1957 Soviet offer 
to buy 10 of Ceylon’s production at a contracted price in exchange for machinery and agricultural 
equipment; it refused another offer by the Soviet Union to buy the entire rubber output of Ceylon at higher 
than world market prices in exchange for Soviet goods. Ceylon refused in late 1958 an offer to help put 
new acreage into rubber if it were sold to the Soviet Union and a request to sell tea to the Soviet Union 
on barter terms. 

Although the Soviet Union was unable to persuade Ceylon to tie either its tea or rubber production to 
the Soviet economy, Ceylon sought and received special assistance from the Soviet Union. Among the 
areas in which Soviet aid has been offered or sought are those of clearing land for sugar cane production, 
transport (buses, railroad cars, and road-building equipment), oil survey, river development (for which 
a low-interest loan was offered), and establishment of a steel-rolling factory to meet all of Ceylon’s yearly 
needs (30,000 tons). 

To place their trade relations on a more permanent footing, Ceylon and the Soviet Union signed a 
trade agreement in February 1958. The pact was originally signed for one year; a credit of $840,000 was 
extended each way, with balances over this amount to be settled in cash in 30 days. Ceylon's exports 
were to include tea, rubber, coconut oil, copra, and coconut products. The Soviet Union was to send 
petroleum, iron and steel products, chemicals and fertilizers, cement, timber, cotton, textiles, and machinery. 
In line with the policy of “ceylonization” of foreign trade, the Soviet Union is to give preference to 
Ceylonese exporters and importers. The same month, a credit agreement extending $28,500,000 (equiva 
lent) over a 12-year term at interest of 2! was signed. The credit is to finance 16 different projects, 
including river basin development, tire and tube plants, flour-milling and grain elevators, fishing in 
dustry, prefabricated-housing factory, and equipment for science-teaching labs for secondary schools. 

The Czech trade agreement has been extended for three years, providing for medium-term credit 
for exports to Ceylon of textiles, paper, glass, engineering products, cars, trucks, and tractor Czecho 
slovakia is under no obligation to buy Ceylonese products; thus, Ceylon may be required to pay balances in 
foreign exchange. The only project signed under the agreement has been for a sugar refinery 

As of March 1958, Sino-Soviet aid to Ceylon totaled nearly $60,000,000, accepted but not fulfilled. 

*In December 1948, the Soviet Union offered to buy the entire 1949 rubber crop at a fixed price, 
but Ceylon refused on the ground that it would be uneconomic to tie the country to a single other 


country in the sale of rubber. 
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demand for imported rice places heavy requirements on foreign exchange earn- 
ings. The prices of rice and rubber have been unstable over the postwar period. 
Rice accounts for between fifteen and twenty-five per cent of yearly imports. The 
purchasing power of rubber over rice dropped by sixty-five per cent in 1947, as com- 
pared to prewar, and, despite wide monthly variations, remained approximately at 
that level from year to year until 1950. Under the impact of sterling devaluations 
and the entry of Communist China and the Soviet Union into the rubber market, 
rubber recouped all its former (prewar) purchasing power over rice. But the price 
of rubber fell again in 1952, the year in which the trade agreement with Communist 
China was signed. The difficulty of importing adequate volumes of rice in the 
postwar period was accentuated by the relative decline in the price of tea. These price 
changes forced Ceylon to raise export volumes to maintain required imports and led 
to pleas for bilateralism.’ 

The extensive dependence of Ceylon upon the sterling area and its intensive de- 
pendence upon the United Kingdom have given rise to feelings of dissatisfaction in 
Ceylon with its portion of the benefit of trade.’® Ceylon’s trade during 1954-56 was 
over fifty per cent with the sterling area, mostly the United Kingdom. 

The feeling that its economy was unstable and too dependent on single other 


countries was a strong factor in Ceylon’s search for other markets. In an effort to 
make certain that the direction of trade was what the country required, rather than 
what other countries desired, Ceylon embarked on a program of “ceylonization” of 
trade—that is, the handing over to citizens of Ceylon the privilege of trading abroad. 
Foreign traders living in Ceylon and exporting to the West were progressively dis- 


criminated against, so as to make it more difficult for them to continue to operate. 
Bilateralism, with the Government entering the market more strongly, supported 


the move to eliminate “foreign” traders."! 


* “Ceylon has thus increased her contribution to the World of her exportable surplus of production 
of her chief plantation industries Tea and Rubber and Coconut, but she has not in return obtained a pro 
tanto increase in her consumer and capital goods. If she had obtained these in just and fair measure she 
would not be the under-developed country that she is and be seeking foreign capital on loan to finance 
her development works, present, and of the immediate future. 

“Her poverty thus becomes more and more impoverished and the countries to whom she supplies her 
produce become richer. Any direction of Ceylon’s Overseas Trade policy must thus have prominently 
in view the real production and real consumption needs of Ceylon. Her Overseas Trade must not de 
allowed to be the cause of her progressive pauperisation and of the deterioration in the standards of the 
living of her peoples. She must seek and strive to obtain real values for her exports. 

“It is suggested that: (1) Political ideologies should not debar Ceylon from disposing of her exportable 
surplus in the best markets and prevent her from procuring her requirements in the cheapest... . (3) 
Ceylon’s Overseas Trade in the present international setting should be re-oriented on realistically deter- 
mined standards of barter.” Suntharalingam, Back to Barter in Ceylon’s Overseas Trade?, 1 CEYLON 
Economist 280, 287-88 (1951). 

7° The same writer argued that the trade in “tea is exceedingly backward and the United Kingdom 
gives us very much less than she should for an essential commodity in the category of food and drink 
which she gets from Ceylon.” Id. at 287. 

*. All trade with Communist China (whether or not under the agreement), and including both 
imports and exports, went through the Ceylon Controller of Rubber. Private trade with Communist China 
from Ceylon was permitted only in early 1958; however, trade with the East European members of the 
Sino-Soviet bloc has been carried on privately, but only registered Ceylonese traders may export to them, 


and then only under government license. 
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Although dissatisfaction over trade with the West played a background role in the 
development of barter trade with Communist China, more specific forces were at 
work. These factors were closely tied to the efforts to ban Western trade with Com- 
munist China during the Korean War and to the failure to obtain some international 
agreement on the distribution and pricing of rubber.’* 

Faced with pressure to ban exports of rubber to the Sino-Soviet bloc during the 
Korean War, Ceylon was fearful that its bargaining position would be reduced, while 
that of the purchasing countries would be strengthened. Ceylon wanted some form 
of protection as a condition of destination control. The conferences in 1950 and 
1951 failed to provide such protection. The United States Government had, in 1951, 
attempted to negotiate a bulk-purchase agreement with Ceylon for its rubber; but it 
offered only the Singapore price, which was then lower than the prevailing Colombo 
price. The Ceylonese Government refused the lower price; it was later affronted to 
learn that the United States Government had subsequently agreed to buy Siamese 
rubber at a price higher than that offered to Ceylon. 

Ceylon was then receiving insignificant United States aid. It did not thereby 
greatly need exemption from the Kem amendment, which required that assistance 
to any country exporting strategic items to the Sino-Soviet bloc be cut off; but it still 
attempted to present its case to the West. Ceylon asserted that any interference with 
the direction of trade would reduce the price of rubber and thus slow its economic 
development. Also “reasonably high prices” were needed by Ceylonese producers in 
order to rehabilitate estates which had been “slaughter tapped” during the war as a 
contribution to the common effort. But, the United States Government continued to 


try to stop Ceylonese shipments of rubber to Communist China; it asserted that such 
shipments “made U. S. aid, and even the export of U. S. sulphur to Ceylon, im- 
possible.” The Ceylonese Government considered that it was being singled out for 
discriminatory treatment, especially after exemptions from the Kem amendment were 


extended to India and Pakistan. 

Ceylon had shipped the first cargoes of rubber to Communist China only in 
September 1951. By the end of 1951, it had exported 5,500 tons to Communist China, 
out of a total export of 57,000 tons during that year. The shipments to Communist 


12“Tn view of the stated Asian trade aims of the Peking Government and Ceylon’s precarious de- 
pendence on a few export plantation crops, the inevitability of some such agreement [as the rubber-rice 
deal] was becoming apparent even in 1950 when a conference in London failed, because of irreconcilable 
differences of opinion between producers and consumers, to achieve some form of international control 
of rubber. Thereafter, for nearly three years, the Ceylon Government and rubber interests in the 
country frequently made known their concern to find stable markets for a key export, and indicated 
their desire to solve the problem within the framework of the Western trading bloc. It was only when, 
for a variety of reasons, this proved impossible, that Ceylon turned to China. Accordingly, opinion in 
Ceylon has been a good deal puzzled by American insistence upon seeing the new agreement through 
Chinese rather than Ceylonese eyes. 

“Nothing could be easier than to view the Ceylon-China trade agreement from a purely political 
standpoint. Nothing, however, could be more misleading or less conclusive to a solution to the whole 
vexed question of Western, and especially British, trade with China. Ceylon has acted not so much from 
economic motives as from economic compulsions. . . .". Cardew, Ceylon’s Trade with China: The Eco- 
nomic Background, 25 New COMMONWEALTH 377 (1953). 
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China were strictly on a commercial basis—s.e., not under a barter agreement. 
Ceylonese sales of rubber to Communist China amounted to 34,000 tons during 
1952, helping to maintain its prices above the world market and prevent a collapse 
of the Ceylon rubber industry. Members of the rubber industry had asserted that if 
they had to accept the world market of 1.10 rupees per pound, they would have to 
cut wages by thirty-two per cent in order to continue production. Such an action 
could not be countenanced by the Ceylonese Government. 

Negotiation failures with the United States were paralleled by an increasing likeli- 
hood of a deal with Communist China."* 

The Ceylonese Minister of Trade and Industry stressed the compelling circum- 
stances under which the Communist Chinese Government offer in 1952 was re- 
ceived :"* 

We could have got rice at £80 or £0 per ton, but we could not afford to pay that 
price. |The price of Chinese rice for the first year of the agreement was £54 per ton.] 
Rather than go to China were we to starve? Were we to reject the Chinese offer of Rs. 
.75 per lb. for rubber, take the world price of Rs. 1.10 and throw 300,000 labourers out 
of employment? The contract has resulted in a gain of Rs. 98 million to this country. 


Such a gain was especially tempting when the government revenue had fallen 
(along with a drop in exports and an unfavorable change in the terms of trade) by 


nearly thirty per cent during 1952 and foreign exchange reserves had declined. 


B. Barter with Communist China 
Ceylon’s barter agreement with Communist China was signed in December 1952, 
making it currently the only country in Southeast Asia with several years of experi- 
ence in trading with Communist China. The rubber-rice exchanges were to cover 
five years, with 270,000 tons of rice to be traded for 50,000 tons of rubber each year, 


at prices to be negotiated yearly. Price increases for rubber during the operation of 


the yearly agreements unbalanced the accounts in favor of Ceylon. At the end of 


1955, Ceylon was 45,500,000 rupees ahead in the exchange. This balance was not 
supposed to arise, for both partners have apparently attempted to barter-balance 
their trade. Accounts were supposed to be settled quarterly, but this has not always 
been accomplished. 

Ceylon has, at times, accepted Burmese rice in settlement, either re-exported from 
Communist China or exported directly from Burma on Chinese account. This settle- 
ment was, in fact, to the advantage of Ceylon, for Chinese rice has been of a “sticky” 
nature and of a lower quality than Burmese. In order not to re-export rice which 
it has obtained from Burma, Communist China has attempted to open Ceylon’s 


18 The United States Government attempted, again, in early 1952 to negotiate a bulk purchase of 
Ceylonese rubber, but this attempt, too, failed over price, even though Ceylon was willing to take an 
average of prices ruling in London, New York, Singapore, and Colombo. Another unsuccessful negotia- 
tion was initiated by Ceylon in July 1952; it wished to obtain needed rice imports, to negotiate a sale of 
rubber, and to obtain United States aid for development in compensation for a lower price on rubber 
sales. The United States Government, however, offered only to assist Ceylon in purchasing rice in the 
open market at competitive prices. 

1* As quoted by Cardew, supra note 12, at 378. 
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door to a more varied list of Chinese exports. Ceylon has so far resisted such efforts, 
since its main desire is for rice. 

The shift in the origin of rice imports shows one of the main impacts of the 
agreement with Communist China, as may be seen in table three. Before World 
War II, Ceylon purchased almost seventy per cent of its rice from Burma. Since 
the agreement with Communist China, Burma sold more to Ceylon than did Com- 
munist China in only one year (1955); in that year, the drop in Chinese exports was 
made up not from Burma, but from India and Pakistan. Burma’s direct loss was 
partly made up by re-exports of rice to India by Communist China and the Soviet 
Union. But its loss of traditional markets was the reason given for Burma’s bilateral- 


ism, as was seen in the foregoing part. 


TABLE III 
CEYLONESE Rice IMporR7TsS 
(THousanp Lone Tons) 





| Average 1934-38 1953 | 1955 | 1956 


From- 
Burma.... : ‘ 342 141 186 241 
Communist China... _— 261 120 247 
i 88 12 
India/Pakistan - 61 neg. 


a ee 4 : } 15 neg. 





Source: ComMoNWeaLts Economic Commirrgez, Rick SupPLEMENT TO GratNn BuLietin (1956). 


Another important result of the agreement has been the difference in the price 
of rubber obtained from Communist China and in the open market. Under the 
early negotiations, the price of rubber was fixed higher than the world market. The 
1954 agreement, however, resulted in a loss of ten rupees per pound at the end of the 
year, as a result of world price rises. Rises in late 1955, after a drop in early 1955, 
again brought losses, as compared with the world price, of about forty rupees per 
pound. And the drop in the 1955 rubber crop caused further losses from lower sales 
on the world market, as Ceylon met its commitments to Communist China. 

Rubber prices picked up in late 1955, but in 1956 fell twenty-five per cent on the 
world market, then rose to recover the lost ground; over the year, prices were fifteen 
per cent lower than in 1955. Ceylon’s position, however, was largely insulated from 
these changes through the rubber-rice agreement with Communist China. Under 
it, Communist China took some 55,000 tons of rubber out of 87,000 tons exported 
during 1956. Prices were based on Singapore’s monthly average, as indicated in table 
four. 

While world prices were falling an average of fifteen per cent, the prices at which 
Ceylon sold its rubber dropped by only about four per cent over the year. Some 
instability was evidenced, however, in the total volume of rubber exported; it dropped 
from 97,000 tons in 1955 to 87,000 tons in 1956, with the total value thereby dropping 
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TABLE IV 


CEYLONESE RUBBER PRICEs 





If the Singapore price was: China paid: 
22d 


between 22d and 27d Singapore price + éd/ib. 
“ 28d and 34d e “ + 5d/Ib. 
= 35d and 39d . “ + 4d/Ib. 
39d ~. “ + 3d/Ib. 
about seventeen per cent between the two years—from 350,000,000 rupees to 293,000,000 
rupees. 

In 1956, Singapore and Malaya relaxed their embargoes on the sale of rubber to 
Communist China; the effect was to lower the premium Ceylon had previously 
received. The 1957 agreement, also signed for five years, called for a trade of 
200,000 tons of rice for 50,000 tons of rubber, on a straight sale basis, with no premi- 
ums. In lieu of premium prices for rubber, Ceylon received a $15,800,000 grant 
from Communist China. In 1958, Communist China paid the market price for 
rubber, but extended goods equal $3,250,000 to aid in Ceylon’s development.’® On 
Ceylon’s part, it purchased 300,000 tons of rice from Communist China in 1958, 
100,000 tons over the contracted amount, and paid a higher price on this portion 
than on the contracted part.’® 

These imports of rice, at prices previously lower than the world market, and “a 
steady and dependable market for rubber at a fair price” were called “undoubtedly 
the most important” benefits that Ceylon derived from the agreement (in the words 
of Mr. Dudley Senanayake, Ceylonese Premier). The Ceylonese Government has 
defended the rubber-rice deals as economically necessary to the welfare of the country 


in terms of stability and consumption."” 


C. Stability of Barter 

The drive to nationalization and stabilization of foreign trade seems to predom- 
inate in some countries even over the benefits of trade. Yet, it is not at all certain that 
Ceylon’s trade with Communist China was any more stable (or advantageous) than 
that with the rest of the world, or, specifically, with the dollar area. While its ex- 
ports of rubber to Communist China may have been stable over the period 1952-55, 
so were its total exports of that commodity. Total exports of rubber varied only 
slightly away from an index of 105 (1948 = 100) during the period 1952-55, 
dropping to an index of 95 in 1956. Also, total trade with Communist China showed 
no more stability than that with the dollar area, as evidenced by table five. How- 

*® Communist China also extended a loan of 50,000,000 rupees ($10,500,000) in September, for goods 
to be purchased in China over 4 periods; loan to be repaid in 10 years after 1961, at 242% interest. 

*® Ceylon also purchased 180,000 tons from Burma, 80,000 tons over the contracted amount, and 
paid more for the extra imports. 

*? The Ceylonese Government desired certainty, and the barter deal was welcomed by local agencies, 


by the Ceylonese and Indian Chambers of Commerce, and even by rubber-estate owners, as a desirable 


move to the “‘ceylonization” of trade. 
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ever, exports of rubber to the dollar area during the same year showed greater varia- 
tion. They amounted to 20,000,000 pounds in 1953, dropped to 13,000,000 pounds in 
1954, jumped to 40,000,000 pounds in 1955, and back to 20,000,000 pounds in 1956. 


TABLE V 


CryLonEsE TRADE wITH CoMMUNIST CHINA AND DoLiar AREA, 1953-56 





CryYLON’s TRADE WITH COMMUNIST CHINA CrYLon’s TRADE WITH DoLLAR AREA 
(million rupees and percentage) (million rupees) 





Exports Imports Balance Exports Imports Balance 





242 15.4% | 209 13.0% +33 209 Hf +140 
222 12.2 158 11.3 +64 199 5 +132 
121 6.5 80 5.5 +41 280 +179 
182 ll. 134 8.2 +48 245 +165 
| 














During the period 1953-56, while the agreements with Communist China were 
in effect, Ceylon’s total exports to each of the United Kingdom, West Germany, 
France, and Belgium were much more stable than the value of yearly exports to 
Communist China and totaled a considerably greater value of trade over the entire 
period. 

There is little doubt that the barter deals with Communist China were to the 
temporary advantage of Ceylon. It gained sales it would otherwise not have had, 
and at favorable prices in terms of rice imports. But the circumstances giving rise to 
these benefits were temporary, and any permanent shift of Ceylon’s trade out of 
world markets will undoubtedly be to its disadvantage. 


lll 
INDONESIA 


Indonesia has bilateral agreements with each of the Sino-Soviet-bloc countries, 


save Albania and Bulgaria. Its traditional trade pattern is heavily oriented toward 


Western nations, however, and through world markets. Since 1953, trade with the 
Sino-Soviet bloc also has risen rapidly; it rose threefold in 1955 over 1954, but the 
total was still only five per cent of Indonesia’s total trade. The trend continued 
upward in 1956 and 1957. Communist China has been the largest supplier and 
importer among Sino-Soviet-bloc countries. Trade with the Soviet Union rose 
in 1958 mainly as a result of a large credit, and Indonesia’s exports of rubber increased 
to both the Soviet Union and Communist China; the latter has also offered large 


credits. 


A. Motivation 
The Sino-Soviet attitude toward trade with Indonesia reflects an effort to pene- 
trate South Asia. The economic drive is seen in the desire to tap Indonesia as a 
source of supply for rubber and tin. 
To obtain these items, the Sino-Soviet bloc has been willing to pay prices ten per 
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cent above the world market and to export machinery and equipment which could 
normally be sold for hard currencies. The Sino-Soviet bloc has offered long-term 
credits to facilitate industrial development; and it has purchased from Indonesia 
items which were overhanging the world market. While the quantities of such 
items purchased have not been large, the Soviet Union has claimed propaganda ad- 


vantages through “discrediting” the commercial practices of the West.’® 

A secondary motivation of the Sino-Soviet side in its trade with Indonesia has been 
the disposal of large quantities of second- and third-grade fabrics which have been 
dificult to market elsewhere. This put competitive pressure on Japan’s exports to 
its traditional markets in the area. 

The motivation on the part of Indonesia arose from no predisposition towards 
bilateralism; rather the contrary! It did not wish to bilateralize its trade and has 
succeeded in pressing a considerable amount of multilateralism on its Sino-Soviet 
partners. 

The nature of Indonesia’s trade is a strong factor in its leaning toward multi- 
lateralism. It exports world-market products: tea, coffee, copra, rubber, tin. Its 
imports consist of a wide variety of manufactured goods which are produced by in- 
dustrialized countries for the world market. Indonesia, therefore, stands to gain little 
from bilateralism when trade is active. When trade is slow, and world demand is 
falling, it still finds little ability to shift its marketings to the bilateral-agreement 
countries. Such a temporary shift would disrupt the stability of Sino-Soviet trade. 

Despite its desire for multilateralism, Indonesia has had to go some distance 
towards the agreement-type trade to trade at all with the Sino-Soviet bloc. Com- 
munist China, for example, has insisted on bilateralism; Indonesia has much political 
sympathy for Communist China and, therefore, has gone along. Even so, the agree- 
ment with Communist China (signed in November 1953) is the loosest of all In- 
donesia’s agreements with Sino-Soviet-bloc countries and exemplifies the political 
motivation of Indonesia behind efforts to demonstrate economic neutrality. 

The acceptance in 1956 of bilateralism with the Soviet Union was a concomitant 
of the extension of a $10,000,000 credit by the Soviet Union. Indonesia has accorded 
even the East European countries some bilateralism as a means of reducing uncer- 
tainty in contracts with them. Since the bargaining power of a yovernment agency 
is greater than that of individual traders, and since Indonesian firms are unfamiliar 
with East European goods, Indonesian traders have preferred to leave trade with 


East Europe to their Government. 


B. Problems of Negotiation 
The story of the gestation of the agreements with the Soviet Union is instructive 
in showing the problems arising from state trading. Negotiations were begun in 
1951, but an agreement was concluded only in August 1956. 


*® Vneshniaia Torgovlia (Moscow) reported in January 1955 that imports from Indonesia by “Czecho- 
slovakia and the German Democratic Republic have included tapioca in the lists of goods to be imported 
at a time when its export dropped because the United States stopped buying it.” 
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The Soviet Union initiated negotiations to obtain rubber from Indonesia, as 
Communist China was doing from Ceyion. The Soviet Union demanded first-grade 
(estate) rubber, for which there was always a ready world market, but Indonesia 
wished to sell the lower-grade (smallholder) rubber, which was in surplus. During 
1952, Indonesia shipped no rubber to the Sino-Soviet bloc, despite Soviet offers of 
exports at discounts of twenty-five per cent or more under domestic prices in the 
Soviet Union and despite the Soviet Union’s willingness to take Indonesian currency 
in payment. These offers were quite attractive to some Indonesian officials. The 
chairman of the Economic Affairs Section of the Indonesian Parliament asserted 
that the procedure suggested by the Soviet Union was “more practical” than that 
followed with the Western nations, under which Indonesia had to wait until it 
exported before it could buy abroad. Under the Soviet procedure, Indonesia could 
buy with its own currency, which the Soviet Union would then use to purchase 
rubber. Despite the lower (money) prices for rubber, however, the Indonesian 
Government considered that the Western market was more profitable. 

In late 1953, however, the United States cut back its purchases of rubber, and 
the Indonesians became more eager to sell to the Soviet Union. The Soviet Union 
was reportedly willing to buy 100,000 tons of smallholder rubber. But prices and 
the kinds of Soviet exports offered were apparently still insurmountable obstacles; 
nothing came of the offer. In late 1954, the Soviet Union offered to extend a large- 
scale credit, but it required two ygars to negotiate the credit and trade agreements. 
The trade agreement provided no quotas and no clearing account. The Indonesian 
Government was much more interested in the credit, since it was under pressure from 
internal revolt and rapidly deteriorating economic conditions. Even so, the Parlia- 
ment was hesitant about the loan and took eighteen months to ratify it (February 
1958). 

The credit agreement extended $100,000,000 in economic and technical assistance 
for the planning, surveying, and equipping of plants to produce coal, nonferrous 
metals, building materials, and hydroelectric power. Indonesian technicians are to 


be trained, and Soviet experts are to be provided to assist in the operation of the 


plants. The credit bears 24 per cent annual interest and is repayable over twelve 
19 


years in Indonesian goods or sterling or other acceptable currency. 


C. Experience under the Agreements 


Indonesia entered the bilateral agreements largely in order to demonstrate friend- 
ship with the Sino-Soviet bloc, but it has recently withdrawn a considerable dis- 


29 An additional credit of $6,000,000 was extended by the Soviet Union in early 1957, covering the 
purchase of up to 4,000 jeeps, at prices reportedly equivalent to $1,800, compared to an estimated cost 
of $1,400 for a United States jeep of similar quality. The credit is to be repaid in installments over a 
5-year period. Indonesia used part of the $100,000,000 loan to buy 10 Soviet ships, at prices basically 
below world market for the types and tonnages purchased. The United States Government considered the 
ships and jeeps to be war material. The $100,000,000 was also used on agricultural, industrial, and 
public utility projects. Thus, the Soviet Union agreed to build two steel mills and an iron-smelting 


furnace. 
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tance from strict bilateralism. For example, in 1956, Indonesia renegotiated its 
arrangement with Rumania, removing quotas, abolishing the clearing account and 
swing credit, and requiring all payments to be effected in transferable sterling under 
irrevocable letters of credit. This shift seems to be a reflection of a policy disposition 
of new governmental personnel, but it was also partly a result of high administrative 
costs relating to a very small portion (three or four per cent) of its total trade. The 
Government has recognized that Indonesian exports have a better market throughout 
the world and that bilateral trade gave the other country an advantage. That is, In- 
donesia’s exports had readily comparable prices in the world markets, but its im- 
ports from the Sino-Soviet bloc did not have comparable world prices for ready 
reference. Not even a ten per cent premium on rubber was adequate to induce 
increased trade with Czechoslovakia. 

Indonesia has also not been able to take advantage of the swing credits in its 
agreements with the Sino-Soviet-bloc countries to help finance its developmental 
needs. Not only is their total amount small, equaling less than £2,000,000, but 
Indonesia has also been a net creditor in amounts exceeding the swing credits. The 
credit position of Indonesia with East European countries in mid-1954 was some 
£2,599,000, but this was more than offset by the debit position with Communist 
China.*” Though statistical evidence is not available that these conditions persisted 


over the past several years, the data in table six are indicative. 


TABLE VI 


INDONESIAN CrepiT Position wiTH S1no-SovieT Bioc, 1954-557! 





Swing Credit Net Position 





Czechoslovakia... . . £600 ,000 July 15, 1955 + £597 ,000 
Poland ; £200 ,000 May 1, 1954 +£1,145 ,000 
East Germany..... £150 ,000 July 1, 1954 +£43 ,000 
Rumania £200 ,000 July 1, 1954 +£255 ,000 
Hungary... Nf200 ,000* July 1, 1954 +Nf4,895,000* 
Communist China £600 ,000 Sept. 1, 1954 — £4,501 ,000 


*in Dutch Guilders: Nf 10.916=£1. 
The Indonesian Foreign Ministry announced in mid-1956 that the trade agree- 
ments with East Germany, Poland, Czechoslovakia, Hungary, and Bulgaria were a 
“fiasco,” since Indonesia received nothing but nontransferable credits from these coun- 


tries. Even so, several observers have stated that they have found no evidence that 


the imperfect working of agreements was an important factor in Indonesia’s shift 
away from bilateralism;” rather, its changed attitude was a reflection of its over-all 


trading position. 

29 An additional offset arose from the loans which Indonesia received from the Soviet Union, Czecho- 
slovakia, and East Germany. See U.S. Dep’r oF State Pus. No. 6632, Tue Sino-Sovier Economic 
OFFENSIVE IN THE Less DeveLopep Countries 78 (1958). 

*1 Times of Indonesia (Djakarta), July 24, 1956, from an Antara press release, as given in an un- 


published paper by W. C. Hollinger. 
*2 There is evidence that Indonesia was dissatisfied with the re-export of rubber by Czechoslovakia, but 
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Any thought of trading with the Sino-Soviet bloc as a means of gaining set amounts 
of foreign exchange in stable markets was quickly dispelled. Trade with Czecho- 
slovakia was practically nonexistent prior to the agreements; but under the agree- 
ment, Indonesia’s exports jumped from $3,800,000 in 1954, to $10,600,000 in 1955, and 
dropped precipitously to $800,000 in 1956. Exports to Poland and Hungary were 
almost equally unsteady. Only exports to Communist China showed a steady growth 
under the agreements—from $2,300,000 in 1954, to $6,200,000 in 1955, and $11,700,000 
in 1956. By comparison, Indonesia’s yearly exports to the United States, France, West 
Germany, and Belgium during the years 1953-56 showed a remarkable stability with 
each country; variations ranged .from one to thirty-five per cent. Exports to the 
United Kingdom showed yearly increases of over fifty per cent during 1954 and 1955, 
leveling off in 1956. 

To prevent the accumulation of bilateral balances resulting from unstable trade, 
Indonesian officials had to restrict exports. Indonesia also encouraged the use of 
compensation transactions with Czechoslovakia and Hungary. The large export 
balance with Poland in 1954 was evidently met by triangular transactions, such as 
the delivery of Polish coal to Italy, which, in turn, exported to Indonesia. Export 
surpluses would mean that Indonesia was extending credit, and officials believed 
that this result would be hard to justify. The small demand in the country for 
East European goods was a factor limiting the volume of trade. 

Despite their cautious approach, Indonesian officials became convinced in late 
1955 and early 1956 that barter trade and bilateral agreements with the Sino-Soviet 
bloc “hurt the country’s interest,” in the words of Prime Minister Harshap. In a 


speech before the Indonesian Parliament on October 24, 1955, explaining the limited 
trade with the Sino-Soviet bloc during 1955 (the Sino-Soviet bloc supplied about 
seven per cent of Indonesian imports and took about four per cent of its exports), 
he amplified this view as follows: 


It is an open secret that parallel transactions with the East European countries have 
brought about a reduction in the overall sale of our foreign exchange. Raw materials we 
have sold these countries are usually re-traded in other markets . . . with the result that 
in the world markets we have to compete with goods originating in our own country. 
In other cases parallel transactions have resulted in a surplus credit in the form of money 
which does not serve our purposes well, because imports of goods from the countries con- 
cerned do not meet the need of the producing sector of our country .. . {| W |ith barter trade 
and compensation transactions our exports are usually sold at a lower price than that 
obtained in the world market. Losses suffered are compensated by increasing prices of 
articles imported under the transactions. Thus the country loses doubly: on the one hand, 
it receives less foreign exchange, and on the other Indonesian customers have to pay heavily 
for increased prices of imported goods. 


Indonesia used the expiration of trade agreements with East European countries 


this was supposedly adjusted by a provision in the 1956 agreement stating that re-export of the other's 
goods was to be permitted only under surveillance of a joint committee making determinations on a 


case-by-case basis. 
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during 1956 to eliminate provisions which tied its trade too closely to Sino-Soviet 
bloc exports. Thus, bilateralism was effectively taken out of the agreements through 
provisions for multilateral settlement of balances and for payment in convertible 
currencies. In addition, the volume of trade under these agreements was reduced. 
The trade with Communist China has been increased under the agreements, but its 
total volume is still small. 

As a further implementation of the policy of liberalizing its trade relations with 
the Sino-Soviet bloc, Indonesia canceled the payments agreement with Poland as of 
April 30, 1957; all future letters of credit or supply contracts have to be settled in 
sterling. 

The record of the Indonesian experience should include a reference to the fact 
that part of the disaffection of the Indonesian officials may have been a result of 
their poor planning, negotiation, and execution of the agreements. Their inefficiency, 
in turn, resulted from several conditions: (1) uncoordinated and ad hoc “planning” 
of the economic program and the import needs of the economy; (2) an inept ad- 
ministration—resulting from the loss of trained officials previously provided by the 
Dutch, the failure to establish clear-cut duties for each of the several government 
agencies interested in foreign trade (e.g., Ministry of Finance, of Economic Affairs, 
Foreign Affairs, and Agriculture, plus the Bank of Indonesia), and the failure to 
coordinate action among the various departments of each agency (e.g., the Central 
Import Bureau and the Central Export Bureau within the Ministry of Economic 
Affairs); (3) lack of knowledge of how to negotiate, of what the market conditions 
were at home and abroad, and of what commercial techniques and procedures were 
required; and (4) a heavy political overtone which seemed to place the successful 
signing of an agreement (any agreement) above the provisions or execution of the 
agreement. Fortunately, the agreements were loose enough not to bind Indonesia 
to specific purchases or sales. Quotas, where included, were guarantees only of the 
Government’s willingness to issue licenses up to the specified amount. 

In sum, Indonesia has become somewhat disaffected from bilateralism because 
(1) the agreements did not open substantial new markets; (2) it sustained a net 
loss of exchange through the accumulation of balances with the Sino-Soviet-bloc 
nations; and (3) the overhead cost of negotiating and administering agreements 
made bilateralism uneconomical. While Indonesia will probably expand trade with 
the Sino-Soviet bloc, it seems little interested in conducting it by state trading. 


IV 


INDIA 
India’s approach to bilateral trade and barter with the Sino-Soviet bloc has 
changed quantitatively, if not in policy, during the past few years. It has agree- 
ments with each of the Sino-Soviet bloc countries, save Albania.** India’s motivation 


*° By comparison with these 9 agreements, India has only 15 bilateral agreements with countries of 


the rest of the world. 
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has been similar to that of Burma and Ceylon, but its agreements have been less 
binding than those of other developing countries with the Sino-Soviet bloc. The 
Soviet Union and its satellites have accepted looser agreements because they have 
been especially interested in entering Indian markets. On its part, India has 
established the State Trading Corporation specifically to deal with the Sino-Soviet 
bloc. The Sino-Soviet bloc partners have made the results of trade favorable to 
India and have extended credits and technical assistance—both evidence of India’s 


strategic importance and political leadership among the South Asian countries. 


A. Motivation 

India’s motivation stems from its drive to industrialization and its reliance 
for almost all of its export earnings on half a dozen agricultural commodities, It 
has taken most of its imports of industrial and finished goods from the countries to 
which it exports. Its trade with the Sino-Soviet bloc was minor, until 1957. 

In order to accelerate the growth of the Indian economy and to reduce its de- 
pendence on foreign countries for capital goods, the Government embarked on a 
five-year plan of economic development, covering the years 1951-52 through 1955-56. 
The United States extended the equivalent of 700,000,000 rupees to help meet the 
20,000,000,000 rupee estimated cost of the program, and the Soviet Union offered 
630,000,000 rupees for construction of a steel plant. India sent missions throughout 
East Europe in late 1956 seeking additional help. 

The capital and technical assistance from, and increased trade with, the Soviet 
Union have been covered mostly by bilateral agreements. In the eyes of some 
observers, the small value of trade with the rest of the Sino-Soviet bloc has not war- 
ranted the time spent in negotiating agreements. India’s motivation must, they 
conclude, be that of displaying its economic (and political) neutrality by opening 
the gates to trade with all countries. This view is supported also by the fact that 
India’s agreements generally do not provide for quotas or guarantee any aggregate 


volume or value of trade. 


B. Volume and Composition of Trade 

India’s experience under the agreements with the Sino-Soviet bloc covers only 
about four or five years.** Prior to the general trade and payments agreements, India 
had bartered jute for rice and wheat. Although the agreements have not set target 
quotas, bilateral balance was the objective of the Soviet Union’s agreeing to purchase 
Indian goods of an “equal value” to India’s imports from the Soviet Union. And 
North Vietnam accepted payment in Indian rupees, which can be used (in effect) 
only to buy Indian goods. However, Czechoslovakia obtained permission to transfer 
rupees it received to Egypt and Indonesia, with which it had an adverse balance 


*“India signed its first agreement with a Sino-Soviet-bloc country in January 1951 with Poland, and 
one with Czechoslovakia in March 1951. It signed most of the remainder during 1953 and 1954; the 
one with North Vietnam in 1956. 
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of payments. The Soviet Union, Hungary, and Poland agreed in 1958 to trade for 
rupees, and East Germany has offered a five-year agreement to trade for rupees. 

The anticipated expansion of trade with the Sino-Soviet bloc had not occurred 
by 1955. During 1956 and 1957, India placed greater emphasis on trade under the 
agreements and on an expansion of commercial relations with the Sino-Soviet-bloc 
countries. The value and volume of India’s trade with the Soviet Union in 1956 
was five times that during 1955; it rose from just over $10,000,000 to just under 
$50,000,000 in value. But this was still only 1.6 per cent of India’s total foreign 
trade, as compared to 0.4 per cent in 1955. An important tactic in the Soviet 
Union’s trade was reflected in its purchase from India of 20,000 cases of raw cashew 
nuts in July 1956 and of pepper in the winter of 1956-57, thus bolstering sagging 
markets (Czechoslovakia had used the same tactic in the mica market during early 
1954, as had other Sino-Soviet countries at different times). 

The Soviet Union also bought tons of tea and coffee and placed large orders for 
shoes and handicrafts, the latter helping to bolster India’s cottage industries. India’s 
trade with Communist China rose by two-thirds in 1956 over the 1955 level; but total 
trade with Communist China was still only about $25,000,000, or less than one per 
cent of India’s total trade with the world. Communist China’s purchases of raw 
cotton almost quadrupled, making it a principal customer of India in that com- 
modity. India had purchased sizable amounts of iron and steel in 1956-57 from 
Communist China and of Chinese rice during 1958. Trade with Czechoslovakia 
more than doubled in 1956 over 1955, rising to almost $13,000,000; Czechoslovakia 
remained the second largest buyer of Indian iron ore, following Japan. Over ninety 


per cent of India’s trade with the Sino-Soviet bloc is with these three countries: the 
Soviet Union, Communist China, and Czechoslovakia. India’s total trade with the 
Sino-Soviet bloc (including Communist China) doubled in 1956, as compared with 
1955; its exports to the world did not rise in 1956, but over-all imports by India rose 
twenty per cent. Of the total, Sino-Soviet-bloc trade in 1956 accounted for three per 


cent of imports and three per cent of exports, as compared to two and one per cent, 
respectively, in 1955. Data on 1957 are expected to show a significant rise in these 
figures. 

Commodity-wise, the Sino-Soviet bloc showed an increasing awareness of the 
importance of shipping steel and cement to India to bolster its development pro- 
gram. The Soviet Union, Poland, and Czechoslovakia were to supply over half of 
the steel imports purchased on government account during fiscal 1956-57; and Czecho- 
slovakia agreed in 1958 to ship and assemble equipment and train workers for a 
metallurgical plant in Bihar, near a heavy-engineering plant built by the Soviet 
Union. India arranged for the import of some 483,000 tons of cement during 1956, 
of which 195,000 tons were to come from the Sino-Soviet bloc; the current world price 
was asked by the suppliers. 

In January 1956, the Indian Government purchased twenty coal-drilling rigs from 
the Soviet Union, valued at 2,150,000 rupees ($450,000). They reached India six 
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months after order date, showing that the Soviet Union placed a high priority on 
facilitating the coal-mining projects of India. The speed of delivery impressed the 
Indian Government so much that it entered into further negotiations with the Soviet 
Union on coal-mining equipment. Reports indicate that the Soviet Union has agreed 
to supply mechanized coal-mining machinery and is anxious to establish a “show- 
piece” in India for Soviet technology in coal-mining. 


C. State Trading Corporation 

India established a state-trading agency in May 1956 to monopolize the exchanges 
with the Sino-Soviet bloc. The agency was established partly to equalize bargaining 
power and also to encourage cottage industries in India by centralizing sales in bulk. 
It provides a guaranteed market to these producers; and it is not bothered by the 
fact that many cottage products (e.g., shoes) are not standardized, for the Sino- 
Soviet-bloc traders find lower quality goods and nonstandardized items quite accept- 
able in their domestic markets. 

Though the State Trading Corporation became increasingly important during 
late 1956 in the trade with the Sino-Soviet bloc, by the end of December 1956, the 
agency had signed firm contracts with these countries on goods valued only at 
$16,000,000. Trade with non-Sino-Soviet-bloc countries was guided through the STC 


also; contracts with the Sino-Soviet bloc accounted for only forty-five per cent of all 


the STC’s export contracts at the end of 1956. 
Operations were expanded during 1957. The STC has a monopoly in imports of 


some items (such as caustic soda, soda ash, and raw silk, when the China trade 
was prohibited to individuals) and in some exports, but its control over all Sino- 
Soviet-bloc trade was still relatively minor through 1957, as seen by the fact that 
only twenty per cent of trade with the Sino-Soviet bloc was handled by the STC. 
In May 1957, the Indian Government decreed that all exports of iron ore would go 
through the STC. The objectives were to coordinate mining with shipping facili- 
ties, to facilitate bulk shipments, and to prevent the fragmentation of quotas. Private 
channels of trade were still to be used by the STC. Shipments of manganese ore 
were placed under a licensed quota, and the STC was given a quota sufficient to 
permit its maximizing the export of the ore; it was also permitted to shift some 
of its quota to private exporters when desirable. 

During the STC’s first year of operation (through June 1957), it imported mainly 
bulk items—cement, chemicals, and fertilizers—and exported primarily iron and 
manganese ores. From May 1956 through August 1957, it had exported $63,000,000 
worth, as compared to imports of $42,000,000. The STC had sent three-fifths of the 
iron ore exported to the Sino-Soviet bloc (Poland, Czechoslovakia, and Hungary). 
Its exports to the Soviet Union were primarily of shoes, coffee, textiles, woolen fabrics, 
salt, and handicrafts. STC’s imports of cement came from non-Sino-Soviet-bloc 
countries mainly, but within the Sino-Soviet bloc, heavily from Poland and Rumania; 
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soda ash came wholly from Communist China and East Germany; ammonium sul- 
phate, one-third from East Germany and two-thirds from the United States; raw silk, 
half from Japan and half from Communist China. By the end of 1957, exports by 
the STC had grown to over $77,000,000 (of which $13,000,000 went to the United 
States and $23,000,000 to Japan); its imports totaled nearly $35,000,000 (of which 
$4,000,000 came from the United States and $2,400,000 from Japan). 

During 1957 and 1958, the STC negotiated deferred payments arrangements from 
the Sino-Soviet-bloc countries (such as were extended to private traders by West 
European countries). It ordered 500 Soviet tractors, despite the fact that the private 
trade had taken only nineteen such machines, even at low prices offered by the 
Soviet distributor. These tractors were sought because foreign exchange was not 
needed; India would pay in rupees, to be used for Indian exports under the bilateral 
trade agreements (these rupee balances would not be convertible into sterling). The 
STC also negotiated some “link” trading arrangements with East Germany, North 
Vietnam, and Hungary; for example, Indian gunny bags and hemp were exported 
to North Vietnam, in return for rice from the Soviet Union. 

The Soviet Union was the fourth largest trader with the STC, following three 
non-Sino-Soviet-bloc countries: Japan, the United Kingdom, and the United States. 
After the Soviet Union came Czechoslovakia, Poland, Communist China, and North 
Vietnam. The remaining Sino-Soviet-bloc countries and over ten other nations 
made up the remainder of the trade partners. Thus, as anticipated by some, the 
STC extended its operations outside of trade with the Sino-Soviet bloc and thereby 
fell heir to the problems of bulk purchasing in an open market.”* For example, the 
Times of India reported (October 17, 1957) that the STC sold manganese ore in 
August 1956 at prices below the world market and then had to buy on that market 
in order to meet its commitments. Other critics noted that it failed to meet some 
contracts with the United States, Japan, and France for manganese ore. The STC 
was reported also to have had to rely on private channels, but at the same time 
to have charged a commission for its services. In late 1957, the STC appealed to 
private traders to expand their exports; and even Sino-Soviet-bloc countries were 
reported to prefer to deal with private traders in India through the bilateral agree- 
ments. 

In its defense, the STC claimed that it had eliminated unfair competition among 
Indian exporters, extended credit to them, solved shipping problems, and created new 
markets for iron and manganese ores in Italy, Yugoslavia, and Hungary. 

Despite the criticism, the expansion of the activities of the STC has been taken 
as an indication that state trading in India is a permanent addition to its international 
operations. 


*° For a discussion of some of the results of India’s bulk purchasing and of the experience of other 
state-trading agencies with the Sino-Soviet bloc, see Saraiya, Economics of State Trading, Commerce 


(Bombay), March 10, 1956, pp. 448 et seq. 
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D. Technical Assistance 

During late 1956 and throughout 1957, Sino-Soviet-bloc countries offered a variety 
of assistance in the development of India.*® Offers included the sending and training 
of experts, provision of machinery and plant equipment, extension of loans, and the 
construction of factories, mining, and transportation facilities. A singular agreement 
along these lines was the Soviet contract to erect an iron and steel plant in Bhilai, 
India, under a twelve-year loan of $132,300,000 in machinery, equipment, and struc- 
tural steel; the loan was projected to meet half the cost. (India later asked for an 
increase in the loan to meet rising costs, but the Soviet Union refused.) Interest is 
to be 2.5 per cent. Construction of the plant is scheduled to be completed by the end 
of 1959; it will be given an operating guarantee by the Soviet Union for six months, 
and the Soviet Union will provide technicians for three years after the mill reaches 
capacity operation. These technical services, plus those in preparing the report on 
the project and design drawing, have been valued at $5,300,000, in addition to the 
value of equipment supplied. The Soviet Union will also train an adequate number 
of Indians as technicians, so that they may take over the plant operations as soon as 
possible. 

In November 1957, a second loan agreement was signed after twelve months of 
negotiation. It extended $126,000,000 worth of Soviet goods in connection with two 
heavy-machinery plants, a power station, a lignite factory, an optical glass factory, 
development of the Korba coal field, and reconditioning of a Methanol plant.*’ In- 
cluding these two large credits, the Sino-Soviet bloc has extended some $300,000,000 
in loans to India; the balance over the $258,000,000 above is made up of a few small 
loans and several deferred payments arrangements negotiated by the STC.**_ (Com- 
munist China has, so far, not offered financial aid to India.) 

The impact of this aid has been enhanced by Soviet concentration on a few large 
projects which can be readily seen and which fit closely with the development pro- 
grams of India in heavy industry. Besides the projects mentioned above, the Soviet 
Union has supplied most of the Indian equipment for oil-drilling. This fact was 
the basis for an Indian request to the United Nations Technical Assistance Admin- 
istration in July 1956 to provide the services of a Soviet petroleum expert. The 
Soviet Union has agreed to erect drilling rigs at the site free of charge, to assign 


twenty-two Soviet technicians at each site for six months, and to help train Indian 
oil engineers. Rumania has supplied equipment for oil-well drilling, has sent 
prospecting teams and geologists to survey Indian petroleum resources, and is build- 
ing an oil refinery on credit. The Soviet Union also offered in 1958 to extend 
financial and technical aid for a state oil refinery. 

Soviet assistance has also been extended in the form of equipment or technical aid 


2° India refused an offer of Soviet military assistance. 

*7 An interesting facet of the agreement was the Soviet Union’s pledge to indemnify the Indian 
Government in the event that any foreign-owned patents were infringed by the equipment or processes sent 
by the Soviet Union. 

7°U.S. Dep’t or State Pus. No. 6632, op. cit. supra note 20, at 90-93. 
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in the areas of coal-mining, heavy-machinery manufacturing, production of pharma- 
ceuticals (including on offer of a $20,000,000 credit), mineral-mining and processing, 
production of nonferrous metals, manufacture of opthalmic glass, and education of 
technicians.”” India has received offers from Czechoslovakia, Poland, Rumania, and 
East Germany relating to the development of production of steel, motion pictures, 
railway supplies and equipment, coal, certain metals including copper, agricultural 
implements, lignite, newsprint, electrical equipinent, and machine tools. Soviet aid 


has also been offered to build up India’s merchant marine and to construct ports. 


E. Evaluation of Sino-Soviet-Bloc Trade 

The objectives of India’s expansion of bilateral and state trading with the Sino- 
Soviet bloc were mainly to obtain additional goods for its development and at prices 
lower than available in the West. Thus, the rise in imports from Communist China 
was a result of the fact that prices were apparently lower than those quoted by 
Western suppliers. 

Lower prices have not always resulted from Sino-Soviet-bloc trade, however. 
Some skepticism has been expressed among observers in India as to whether the prices 
charged in connection with Soviet loans and assistance are competitive with those of 
Western goods. The press recorded concern that the prices charged for materials sup- 
plied under Soviet loans would be “comparatively higher” and thus minimize the 
benefits of easy credit terms offered by the Soviet Union. The evidence presented in 
the press was that the “prices of all articles are generally very high in Russia and the 
official exchange rates between the ruble and other foreign currencies represent a 


30 


fantastic over-valuation of the ruble.”*° In addition, the delay in the completion of 
the Bhilai steel project by over a year will counteract much of the attraction of the 
low interest on the loan; delay will be longer, since iron ore is unlikely to be sufficient 
for production until a year after completion of the steel plant in late 1960. It must 
be stated, however, that the delay was not wholly the fault of the Soviet Union. 
India lagged in appointing contractors, and there was a lag in the installation of the 
electrical lay-out of the plant. 

Although India has received substantial additional goods for development from 
the Sino-Soviet bloc, most of them have come through the large loans from the 
Soviet Union. Communist China’s lists of goods available under the trade agree- 
ment presumably show more hope than reality; a large number of items of in- 


dustrial production are listed which are not available in quantities sufficient for ex- 


port. The agreement with Communist China has apparently been of marginal ad- 


vantage to a few Indian producers and exporters, mostly of cotton textiles, tobacco, 
spices, rubber, and jute goods. Large jute exports go also to Poland, resulting fre- 
quently in a bilateral surplus balance for India. 


2° The number of Indian steel technicians the Soviet Union is to train in its country was set at 680 
under the agreement; this compares with 1000 such Indian students in the United States, 300 in the 
United Kingdom, and 100 in West Germany. 

®° American Embassy Dispatch 1319, April 29, 1957, quoting Indian press without citation. 
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The agreement with Hungary also offers a long list of items related to the de- 
velopmental needs of India. But, whether because of price problems or inability 
to obtain delivery, India has steadfastly refused to commit itself to specific trading 
targets. Hungarian traders must find a place for their exports in the narrow area 
left uncovered by India’s traditional and major suppliers. 

Despite the agreements and the importance attached to them by the Soviet Union, 
Western nations were still by far the largest suppliers of India’s needs. And India 
has not found any greater stability in bilateral trading. The value of India’s exports 
to the Sino-Soviet bloc fluctuated considerably more than the value of her exports 
to Western countries. The market afforded by the Soviet Union itself was unstable. 
India’s exports to the Soviet Union dropped from $13,600,000 in 1951, to $7,000,000 
in the year before the Soviet agreement, and then rose very unsteadily to $26,000,000 
in 1956—a large jump over the previous year. Irregular purchases by the Soviet 


Union were a result of its efforts to buy in slack markets; for example, it bought 


carpet wool at low prices in a slack market, much to the gratitude of the sellers.* 


India’s yearly exports to Czechoslovakia, even after the 1953 Czech agreement, 
dropped by more than fifty per cent, and then almost tripled in 1956. The agree- 
ment years 1954-56 saw yearly exports to Communist China rise fourfold, and then 
drop almost fifty per cent; when Indian demand for rice dropped, Communist 
China’s imports became nominal. 

In comparison, exports to each of the United States, United Kingdom, West 
Germany, France, and Belgium maintained a relatively steady volume during the 
years 1953-50. The largest drop in exports to any of these countries was twenty-seven 
per cent, but this was unusual. The largest rise was fifty per cent, but, again, this 
was unique. In the main, yearly variations ranged from zero to fifteen or twenty per 
cent. 

Although bilateral trade, mainly with the Sino-Soviet bloc, and state trading 
have become an integral part of India’s trade activity, there seems to be little in 
the results (save the aid connected with some agreements) which would induce it 
to expand greatly such operations. 

CoNCLUSIONS 

Burma, Ceylon, India, and Indonesia entered bilateral or barter trade with the 
Sino-Soviet bloc not so much in response to the attractions of state trading, as 
through a desire to accelerate economic growth (and nationalism) and to dem- 
onstrate political neutrality. These objectives could be served by economic contacts 
with the Sino-Soviet bloc, and such contacts could be placed on a “permanent” 
basis only through bilateral agreements. These motives can be generalized for all 
undeveloped countries in their trade with the Sino-Soviet bloc. They apply to 
South America, the Middle East, and other South Asian countries as well. Most 


*1 Indian sellers have been impressed by the Soviet Union’s “hardheaded” business dealings, but also 
by its fairness. She pays 90% on delivery, and 10% 5 months later to facilitate making claims. Since 
it became a large purchaser of wool, no claims have been made. 
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of these countries would be equally or better satisfied to trade with the Sino-Soviet 
bloc on a world-market basis; some, however, were attracted by the stability of a 
“guaranteed” market for their staple commodity and by the offer of apparently 
higher prices from the Sino-Soviet bloc. The basic economic objective was to obtain 
more goods for economic development than could be obtained from the West, in 
exchange for the country’s traditional export, at prices which it thought reasonable. 

The experience of the four countries examined here can also be generalized for 
most of the developing countries. They have not always found a ready supply of 
capital goods and other commodities needed for their development, especially at 
qualities and prices desired. However, where the Sino-Soviet bloc has had a strong 
political motive to make the deals favorable, a few of the developing countries have 
bencfited at least temporarily. The benefits have been strongest where Soviet 
assistance (loans and technical aid) was forthcoming. Only in exceptional cases 
have the developing countries obviously benefited from barter or bilateral agree- 
ments, as compared to what could have been done through the world market over a 
period of a few years. 

This is not to argue that there was little benefit from such trade; rather, it is 
difficult, if not impossible, to demonstrate that there was a benefit greater than would 
have arisen from nonstate trading transactions. What benefit there is to the develop- 
ing countries will undoubtedly grow in the future, as the Sino-Soviet-bloc countries 
raise the quality of the goods they offer and as they become practiced in the ways 
of trading with foreign countries. The capacity of the Sino-Soviet bloc to trade is 
rising, and it has a strong drive to penetrate the markets of neighboring or “strategic” 
countries. The success of its operations to date is partly a reflection of the fact that 
it has concentrated on a few countries. The lack of complete success in these cases 
is a result of the fact that the Sino-Soviet bloc (like all nations) does not pursue only 
one goal at a time—i.e., to the exclusion of others. The willingness and ability to 
satisfy the demands of the developing countries has been reduced at times by com- 
peting domestic demands. But as these are met, the Sino-Soviet bloc can turn more 
to complying with the requests of countries it wishes to woo. 

The United States cannot expect to prevent all penetration of the Sino-Soviet bloc 
into the developing countries; some trade with the Sino-Soviet bloc will be beneficial 
and economic for them. But the West should endeavor to compete with the Sino- 
Soviet bloc by providing opportunities to buy and sell goods in the world market 
on terms more favorable in the long-run than can be obtained with the Sino-Soviet 
bloc. The West undoubtedly can compete effectively on these terms—and to the 
benefit of the developing countries, which are greatly interested in price, quality, and 
ready availability of goods. It should not be drawn into competition in the ex- 
tension of aid. But it should endeavor to prevent any binding of the developing 
countries, economically or politically, to the Sino-Soviet bloc; such a situation is not 
desired by these countries or by the United States. 

The West can gain these objectives if it insists on commercial bases of trading. 
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If the developed and undeveloped countries alike insisted that the Sino-Soviet bloc 
trade through the world market, it would have to do so. India and Indonesia have 
had considerable success in this regard, as have the United Kingdom, and West 
Germany. If the developed countries would adopt policies which would assist the 
undeveloped nations through temporary difficulties, the use of state trading and barter 
with the Sino-Soviet bloc to relieve such difficulties would not be so attractive and 
could not become an entering wedge into more permanent discriminatory agreements. 

While the policy-maker may wish a more “imaginative prescription than the 
progressive removal of national restrictions on trade and a more effective use of 
the existing international institutions (such as GATT, IMF, IBRD, etc.), this pro- 
posal is imaginative enough in that it has never been tried. The policy of the West 
should not be directed only to expanding trade, however. There is a place for 
extraordinary assistance and a larger place for international lending (public and 
private). But these must find their role within the over-all picture of a world trading 
through nondiscriminatory markets. 





THE LEGAL FRAMEWORK OF TRADE BETWEEN 
PLANNED AND MARKET ECONOMIES: THE 
SOVIET-AMERICAN EXAMPLE* 


Haro wp J. BERMANt 


INTRODUCTION 


State trading differs in kind, and not only in degree, from other forms of govern- 
mental control of international trade. By tariffs, quotas, prohibitions, exchange 
restrictions, subsidies, credits, and the like, a government may limit or encourage the 
conduct of trade by private businessmen; nevertheless, despite such controls, the dis- 
tinction between the world of commerce, built on market principles, and the world 
of politics, built on other principles, remains a real one. When state organizations 
themselves conduct trade, however, the distinction becomes blurred and in some cases 
loses its reality entirely. 

This fact becomes apparent when one considers the most extreme form of state- 
trading system, that of integrally planned economies of the Soviet type, a// of whose 
foreign trade (including not only export and import, but shipping, banking, in- 
surance, and the like) is conducted by state organizations. Indeed, the phrase “state 
trading,” which implies the co-existence of private trading, does not fully express 
the union of economics and politics in Soviet foreign trade, or, for that matter, in 


Soviet domestic trade. The Soviet type of foreign trade system thus reveals the 


inadequacy of conventional concepts and traditional institutions which were devised 


to deal with the situation in which the state organizations of a country appear along- 
side its private firms and hence can be assimilated, in our thinking, to such firms. 

If the foreign trade systems of planned economies compel us to think about state- 
trading organizations in different terms, where are such terms to be found? They 
can only be discovered through analysis of the actual workings of the foreign trade 


* The present article is adapted from the writer’s General Report to the UNESCO Conference on 
Legal Aspects of Trade Between Planned and Free Economies, Rome, February 1958. Assistance in 
research by Ralph Nader, LL.B. 1958, Harvard University, and A. Joshua Sherman, LL.B. 1957, Harvard 
under grants of the Committee on Research and Development of Harvard University, is grate- 


University, 
A condensed version of this article was presented at the annual meeting of the 


fully acknowledged. 
American Society of International Law, Washington, D.C., May 1, 1959, and will be printed in a forth- 
coming volume of that Society’s PROCEEDINGS 

+ B.A. 1938, Dartmouth College; M.A. 1942, LL.B. 1947, Yale University. Professor of Law, Harvard 
University; Research Associate and Member, Executive Committee of the Russian Research Center, 
Harvard University. General Rapporteur, UNESCO Conference on Legal Aspects of Trade Between 
Planned and Free Economies, Rome, February 1958; Recipient of Rockefeller Foundation grant, 1956- 
57, for study in Europe of legal and institutional framework of trade between communist and non- 
communist countries. Author, Justice 1n Russia: AN INTERPRETATION OF SovieT Law (1950), [with 
Boris A. Konstantinovsky] Sovier Law 1n Action: THe RecoLiectep Cases oF A Soviet Lawyer (1953), 
[with Miroslav Kerner] Soviet Micirary Law anp ADMINISTRATION (1955), and other books. Contributor 


to periodicals. 
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systems of planned economies and of the alternative methods of dealing with them 
which have been developed by private traders and governments of market economies. 

For purposes of such analysis, it may be useful to undertake a case study of trade 
relations between the Soviet Union, which is an extreme type of planned economy, 
and the United States, whose foreign trade is, in general, less strictly controlled by 
governmental authorities than that of any major country in the world. Despite the 
special political and economic aspects of the case selected—and, in part, just because 


of those special aspects—such a study may shed light on the problems of developing 
an adequate framework for trade relations between planned economies and countries 
whose foreign and domestic trade is conducted primarily by private businessmen 


operating largely on the basis of market conditions. Indeed, the example of Soviet- 


American trade illuminates the problems of state trading in general by bringing to 
the foreground questions of political and economic philosophy which are present, 


though not always so apparent, whenever any state conducts international trade. 


I 
Tue Soviet SysteM oF Foreicn Trave! 

Three principal characteristics distinguish the Soviet system of foreign trade from 
other trading systems.” The first is that Soviet foreign trade is operated and admin- 
istered exclusively by state agencies. The second is that Soviet foreign trade is con- 
ducted on the basis of integrated national economic planning. The third is that 
Soviet foreign trade and Soviet national economic planning are under the direction of 
a government which is led by a Communist Party. Although these three character 
istics are closely interrelated, each of them gives rise to a distinct set of problems. 

A. Problems Arising from the Operation and Administration 
of Soviet Foreign Trade Exclusively by State Agencies 
The operation and administration of Soviet foreign trade is designated by the Soviet 


? Scholarly literature in English on the Soviet system of foreign trade is very skimpy. ALEXANDER 
BaykKov, Soviet ForeiGn Trape (1946), and MikxHait V. Conporpe, RusstaN-AMERICAN TRADE (1947) 
are sketchy and out of date. General books on the Soviet economy usually subordinate the treatment 
of the institutional aspects of Soviet foreign trade. However, Harry Scuwartz, Russia’s Soviet Econ 
omy c. 14 (2d ed. 1954), contains valuable information. Also Micuaet L. HorrMan, PROBLEMS OF 
East-West Trape (Carnegie Endowment for International Peace, International Conciliation No. 511, 
1957), and RaymMonp F. MikrseL_t & J. N. BEHRMAN, FINANCING FREE WorLD TRADE WITH THE SINO- 
Soviet Bioc (1958), are useful, though brief. A valuable compendium of the legal aspects of Soviet 
foreign trade is a mimeographed German monograph, Car_-Hans Biirow, Das GEGENWARTIGE INNER- 
STAATLICH GEREGELTE AUSSENHANDELSRECHT DER UpSSR uNTER BERUCKSICHTIGUNG DER ZWISCHEN 
STAATLICHEN VERTRAGE (1956). 

* The term Soviet system of foreign trade is used to refer to the system of the Soviet Union. Because 
of the special kind of communist system established in Yugoslavia, and also because of certain differences 
in the organization of foreign trade among the other communist countries, it is not possible to dis- 
tinguish merely between communist and noncommunist trading systems. To speak of “Eastern” and 
“Western” systems is even more misleading. The term “communist” poses certain difficulties, because 
of the doctrine that the Soviet Union is now in the stage of “socialism,” and is only gradually moving 
toward the establishment of full “communism.” To speak of the Soviet system as a socialist system, 
however, is confusing to those who identify socialism with the type of political and economic organiza- 
tion which exists, for example, in Sweden. The term “communist” is used throughout this article to refer 
to countries in which the government is led by a Communist Party. 
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Constitution, by Soviet decrees, and by Soviet writers as a “state monopoly.”* In this 
respect, foreign trade does not differ from most of the other branches of the Soviet 
economy.’ However, the Soviet state cannot control the terms and conditions of 
foreign trade to the same extent that it can control the terms and conditions of its 
domestic economic activities. If it is successfully to maintain extensive economic 
connections with foreign countries, it must adapt its methods of trade to foreign 


requirements.” 
Of the many particular problems of adjustment which have arisen, a few may be 
singled out as particularly significant from the point of view of the development of 


* Cf. U.S.S.R. Consr. art. 14: “The following shall be within the competence of the Union of Soviet 
Socialist Republics in the form of its highest organs of state authority and its organs of state admin- 
istration: . . . h) foreign trade on the basis of state monopoly.” A 1922 decree states: “The foreign 
trade of the RSFSR shall be a state monopoly. The state foreign trade monopoly shall be realized by 
the People’s Commissariat of Foreign Trade.” Ssornik UzaKoNnenu [CoLLECTION OF Laws] no. 24, aft. 
266 (1922). The R.S.F.S.R. is the largest of the constituent republics of the Soviet Union; in 1922, the 
Soviet Union had not yet been constituted as such. The People’s Commissariat of Foreign Trade 
of the Soviet Union was established in 1924. The People’s Commissariats were renamed Ministries in 
1946. 

The essence of the state monopoly of foreign trade, according to a resolution of the Plenum of the 
Central Committee of the Communist Party, of October 5, 1925, “consists in the fact that the state itself 
realizes the conduct of foreign trade through a specially created organ (the People’s Commissariat of 
Foreign Trade). The state “establishes what organizations, in what spheres and in what amounts, can 
carry on immediate operations in foreign trade; proceeding from the tasks of advancing the economy 
and socialist construction, it defines, by means of the export-import plan, what goods and in what 
quantities may be taken out of the country and what can be brought into it; by means of a system of 
licenses and contingents it immediately regulates import and export and the operations of the foreign 
trade organizations.” 1 Direktrvy KPSS 1 SovetsKoco PRAVITEL’stvo PO KHOZIASTVENNYM VOPROSAM 
1917-28 [Directives oF THE CPSU anv THE SovieT GovERNMENT ON EcoNoMIC QUESTIONS, 1917-28], at 
555 (1958). 

“Thus the state monopoly of foreign trade,” writes a recent author, after quoting the above statements, 
“should be defined as the concentration in the hands of the state, as represented by organs of state admin- 
istration specially authorized therefor, of the entire matter of the conduct of foreign trade.” Pozdniakov, 
Pravovye Voprosy Gosudarstvennoi Monopolii Vneshnei Torgovli v SSSR [Legal Questions of the State 
Monopoly of Foreign Trade in the U.S.S.R.|, in D. M. Genxin (Ep.), Pravovye Voprosy VNESHNEI 
Torcovii SSSR s EvropeiskiM1 STRANAMI NaropNot DemMokratTsil [LEGAL QuEsSTIONS OF FOREIGN TRADE 
or THE U.S.S.R. with European Countries OF PEopLe’s Democracy] 5, 9 (1955). 

It should be noted that in the 1920's, the phrase “state monopoly” did not signify that all foreign 
trade was to be conducted by “organs of state administration.” Under the 1922 decree and the 1925 
Party definition quoted above, the state could authorize private and cooperative organizations to conduct 
foreign trade. In fact, a good deal of Soviet foreign trade at that time was conducted by the Central 
Union of Cooperatives (Tsentrosoiuz). The R.S.F.S.R. Civil Code, which was enacted in 1922, and 
which is still in force, states: “All persons, juridical and physical, residing in the RSFSR shall participate 
in foreign trade only through the medium of the state as represented by the People’s Commissariat of 
Foreign Trade. Independent appearances on foreign markets shall not be permitted except in instances 
specially indicated by law and only under the supervision of the People’s Commissariat of Foreign ‘Trade.” 
R.S.F.S.R. Crvit Cope art. 17 (1956) (U.S.S.R.). A recent article indicates that since 1957, Tsentrosoiuz 
has once again been active in Soviet foreign trade. See Kaplun, Mezhdunarodnye Torgovye Sviazi 
Tsentrosoiuza [International Trade Links of Tsentrosoiuz|, Vneshiaia Torgovlia, No. 3, 1959, p. 10. 

“This was not true of the period of the 1920's, under the so-called New Economic Policy, when a 
considerable amount of private domestic trade and a certain amount of private production was permitted. 
The distinctive term “‘state monopoly,” which is used only to describe the foreign trade system, is, therefore, 
largely of historical significance. It remains true, however, that foreign trade is more highly centralized 
than many other branches of the Soviet economy. Cf. infra note 127. 

® The Soviet Union traded in 1957 with 53 countries. Its total volume of exports and imports was over 
$8,000,000,000, of which over $2,000,000,000 was with noncommunist countries. MiInisTERSTVO VNESHNEI 
Torcovir SSSR [Ministry oF ForeicN TRADE OF THE U.S.S.R.], VNEsSHNIAIA TorGovLia So1uza SSR za 
1957 Gop—SratisticHEski! Oszor [ForeiGN TrapE oF THE U.S.S.R. FoR 1957—STATISTICAL SURVEY] 
7-10 (1958). 
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an adequate legal framework for trade between communist and noncommunist 
countries. One is the problem of sovereign immunity. It is in the interest of the 
Soviet state to take advantage of the doctrine of sovereign immunity as developed 
in other countries. On the other hand, it is also in the interest of the Soviet state not 
to deter foreign firms from trading with the Soviet Union through fear that the 
defense of sovereign immunity will be used to defeat any claims which may arise. 

A second problem arises because certain legal concepts and institutions developed 
for Soviet domestic trade conflict with legal concepts and institutions generally 
accepted in the non-Soviet world. It is in the interest of the Soviet state that its 
commercial arrangements with foreign firms conform to its own law. On the 
other hand, the Soviet state cannot expect foreign firms easily to accept Soviet law 
where it differs sharply from the common commercial standards of the international 
business community. 

A third problem relates to procedures for settlement of disputes. It is in the 
interest of the Soviet state to avoid litigation in foreign courts or foreign arbitral 
tribunals by the inclusion in foreign trade contracts of a clause referring disputes 
to arbitration in Moscow. But a non-Soviet trader asked to sign such a clause will 
question whether the Soviet arbitration tribunal is itself not part of the state mo- 
nopoly of foreign trade and hence inherently partial to the Soviet cause. 

In the course of four decades of experience in international trade, the Soviet state 
has made serious efforts to resolve these and other similar problems in a manner 
acceptable both to it and to its trading partners. To say that these efforts have been 
to a considerable extent successful is not to deny the need for further adaptations 
and adjustments on the Soviet side. At the same time, the Soviet system of foreign 
trade, as it has actually developed, compels a revaluation of some of the oversimplified 
concepts of state trading which have existed in the non-Soviet world. 

The Soviet leadership understood from the outset that the state monopoly of 
foreign trade does not require that foreign trade be conducted by the state itself in 
its own name. The state may realize its monopoly by authorizing or establishing 


various agencies to carry on foreign trade in their own names, under state super- 
vision. By allocating a relatively small degree of independence to these agencies, 
the Soviet state has been able to achieve a relatively high degree of flexibility in 
adapting its trading methods to the international commercial and legal order within 


which it must live. 

To understand the extent to which Soviet state trading agencies are independent 
or dependent and to evaluate the degree of flexibility and of rigidity in their adapta- 
tions to international conditions, it is necessary to analyze in some detail the organiza- 
tional structure of Soviet foreign trade as a whole. 

The administration and operation of Soviet foreign trade is in the hands, chiefly, 
of three agencies: the Ministry of Foreign Trade of the Soviet Union and its trade 
delegations (torgpredstva*), a number of foreign trade “combines” (0b”edineniia’), 


* An abbreviation for torgovye predstavitel’stva; the singular is torgovoe predstavitel’stvo, or in abbrevi- 


ation, torgpredstvo. 
™ The singular is ob”edinenoe. A more literal translation would be “union.” A special term is needed 
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and the All-Union Chamber of Commerce. 


1. Ministry of Foreign Trade 

As part of the Council of Ministers of the Soviet Union,* the Ministry of Foreign 
Trade plans Soviet foreign trade within the limits of over-all national economic 
plans, drafts trade agreements with foreign states, works out and administers tariff 


policies, issues licenses for export and import of goods, and directs the work of its 
trade delegations and of the foreign trade combines.” 

A superficial reading of the list of powers and functions of the Ministry of For- 
eign Trade might leave the impression that they are not essentially different from 
the powers and functions of corresponding ministries of West European countries. 
The basic differences become apparent, however, when attention is given to the 
fact that the trade delegations and the foreign trade combines whose activities the 
Ministry plans and directs are state agencies subordinate administratively to the 
Ministry itself. 

The trade delegations appear on foreign markets as representatives of the Soviet 
state as such. They are a component part of the diplomatic corps of the Soviet 
Union abroad; at the same time, they have virtually unrestricted power to conclude 
trade contracts with foreign firms in the name of the Soviet state.’? Soviet writers 
have characterized them as “a new type of agency appropriate only to a socialist 

P, fo) J P, 
state and created for the realization abroad of the monopoly of foreign trade.”" 

The Soviet trade delegate—v.c., the chief of the trade delegation—is almost in- 
variably, if not invariably, an official of the Ministry of Foreign Trade, and the 
other members of the trade delegation are often officials either of the Ministry or of 
foreign trade combines or of domestic state industrial organizations. 

The Soviet trade delegation is not a legal entity under Soviet law; it is not 
responsible for its debts and cannot sue or be sued. In the absence of treaty provision 
to the contrary, the trade delegation may, and generally does, invoke the doctrine of 
sovereign immunity to avoid the jurisdiction of foreign courts.’* The United States 
has expressly excluded Soviet trade delegations from entry, on the ground of their 
sovereign immunity.’* 
to distinguish the type of organization used to carry on foreign trade from other types of operative state 
organizations used in Soviet domestic industry and trade, which are called predpriiatia (literally, “‘enter- 
prises’’). 

® The Council of Ministers of the Soviet Union is “the highest executive and administrative organ of 
state authority of the U.S.S.R.” U.S.S.R. Constr. art. 64. It is charged, inter alia, with “taking steps 
for realizing the national economic plan and the state budget and for strengthening the system of money 
and credit.” Jd. art. 68. The Council of Ministers is, technically, the Government of the Soviet Union. 

® Cf. A. M. Smirnov & N. N. Liusimov (Eps.), VNESHNIAIA TorcoviiA SSSR [FoREIGN TRADE OF THE 
U.S.S.R.] 77 (1954), where a somewhat more elaborate list of powers and functions is given. 

7° Cf. Statute on Trade Delegations and Trade Agencies of the USSR Abroad, SoBraNiE ZAKONOV 
SSSR [CoLLecTion oF Laws or THE U.S.S.R.] no. 59, art. 354 (1933). 

12 SmiRNov & Liusimov (Eps.), op. cit. supra note 9, at 78. 

12 Cf. Fensterwald, Sovereign Immunity and Soviet State Trading, 63 Harv. L. Rev. 614, 634-39 
(1950). Provisions limiting the immunity of Soviet trade delegations may be found in commercial 
treaties between the Soviet Union and other communist countries. Pozdniakov, supra note 3, at 29-31. 
Cf. 1934 Anglo-Soviet Treaty. Fensterwald, supra at 635. 

*® See infra 518. 
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2. Foreign trade combines 


A Soviet foreign trade combine, on the other hand, is a juridical person. It 
may acquire rights in property in its own name, incur obligations, and sue and be 
sued;"* it is responsible for its debts out of those assets which are within its power 
of free disposition.’® It receives a charter which enumerates its powers and declares 


the amount of its chartered capital. The Soviet state—r.c., the treasury or fisc— 


™ Cf. R.S.F.S.R. Civit Cope art. 13 (1956) (U.S.S.R.): “Juridical persons are such combines of 
persons and such institutions or organizations as may, in their own name, acquire rights in property, incur 
obligations, and sue and be sued in courts.” 

*® The limitation of the liability of foreign trade combines to property within their power of free dis- 
position is said to be based on general Soviet law as well as on Soviet trade treaties and agreements with 
foreign countries. The general law cited is R.S.F.S.R. Civit Cope art. 19 (1956) (U.S.S.R.). The Soviet- 
Danish treaty of August 17, 1946, is also quoted as follows: “Liability for any trade transactions, con- 
cluded without the guarantee of the Trade Delegation by any state economic organizations of the USSR 
which under Soviet legislation exercise the rights of independent juridical persons shall be borne by the 
aforementioned organizations only, and execution under these transactions may be taken only against their 
property.” Other Soviet treaties have similar provisions. Cf. Genkin, Pravovoe Polozhenie Vsesoiuznykh 
Vneshne-Torgovykh Ob” edinenii, |The Legal Status of All-Union Foreign Trade Combines], in GENKIN 
(Ep.), op. cit. supra note 3, at 53, 71. Genkin adds: “Concerning the property of foreign trade com 
bines upon which creditors of the combine may levy compulsory execution, the charters of the combine 
rely on general legislation concerning the property liability of state organizations.” Ibid. Cf. charter of 
Sudoimport art. 3, infra note 16. This legislation excludes certain types of property from execution 
(land, buildings, machinery, and, in general, fixed capital), and in general permits execution on working 
(turnover) capital (money, claims, accounts receivable, raw materials, fuel, finished goods, etc.). Cf. 
G. KaviuzHnaiA, PravovyE Formy Monopoti VNEsSHNEI Torcovii SSSR 1 Iku IstoricHEskoM Razvitil 
[LEGAL Forms oF THE Monopocy oF ForEIGN TRADE OF THE U.S.S.R. IN THEIR HisroricaL DevELoPMENT | 
133 (1951). 

*® A typical charter of a foreign trade combine is the following charter of Sudoimport, which may be 
found (in Russian) in the monthly journal of the Ministry of Foreign Trade, Vneshniaia Torgovlia, No. 
8, 1954, Pp. 40: 

CHARTER OF THE ALL-UNION EXPORT-IMPORT COMBINE “SUDOIMPORT”’ 
General Regulations 

1. The All-Union Export-Import Combine “Sudoimport” is instituted for the carrying out of opera 
tions in the import, export and repair of ships abroad. 

2. The All-Union Combine “Sudoimport” is an independent economic organization, possessing the 
rights of a juridical person, which acts on principles of economic accountability. 

3. The All-Union Combine “Sudoimport”’ is liable, in its operations and obligations, with that part 
of its own property upon which, in conformity with current legislation in the U.S.S.R., execution may 
be levied. 

The State does not bear responsibility for the operations and obligations of the All-Union Combine 
“Sudoimport.” 

The All-Union Combine ‘“Sudoimport” does not bear responsibility for claims against the State, its 
organs, or other organizations. 

4. The All-Union Combine “Sudoimport” resides in Moscow. 

5. The All-Union Combine “Sudoimport” has a round seal, with its name and mark in the center 
of a hexahedron of two letters “SI,” one inside the other. 

€, The All-Union Combine “Sudoimport”’: 

Functions 


f 


a) carries on operations for the export from the U.S.S.R. and sale in foreign markets of ships; 

b) carries on operations for the import of ships into the U.S.S.R.; 

c) carries on operations for the repair and re-equipment of ships abroad; 

d) participates in the elaboration and carrying out of measures for the improvement of import 
and export operations in goods within its nomenclature; 

e) participates in the elaboration, within the prescribed order, of standards and technical condi- 
tions for the goods within its nomenclature; 

f). studies foreign markets, as well as achievements in production and trade techniques of goods 
which relate to the nomenclature of the Combine. 
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is not liable for the obligations of the combine, and it is not liable for the obligations 
of the Soviet state or of any state organization other than itself. 

Each of the Soviet foreign trade combines possesses a monopoly of foreign trade 
transactions in a particular sphere of the economy. Thus, for example, all Soviet 
exports and imports of lumber and and lumber products, such as cellulose and paper, 
are transacted by the All-Union Export-Import Organization (Eksportles). Similarly, 
all exports and imports of oil and oil products are carried out by Soiuznefteksport. 
A list of the twenty-eight combines now in existence and a partial list of the com- 
modities and activities over which they have jurisdiction is given in the accompanying 


Rights of the Combine 
7. For the realization of the functions enumerated in paragraph 6 of the present charter, the All-Union 
Combine “Sudoimport” is given the right, in accordance with the corresponding laws, to: 

a) perform all kinds of transactions, contracts, and other juridical acts, credit, commercial paper 
and banking transactions with institutions, enterprises, societies, associations and individual persons, 
both in the U.S.S.R. and abroad, sue and be sued, in courts and arbitral tribunals; 

b) construct, establish, and let or take on lease enterprises subsidiary to its activities both in the 
U.S.S.R. and abroad; 

Cc) institute, in accordance with prevailing legislation, branches, offices, representatives and agencies 
both in the U.S.S.R. and abroad, as well as participate in all kinds of combines, societies, associations 
and organizations which correspond to the tasks of the Combine; 

d) acquire, alienate, and let or take on lease any kind of movable or immovable property. 


Capital 
8. The chartered capital of the All-Union Combine “Sudoimport” is established at the sum of five 
million rubles. 


Adminstration of the Combine 

g. The administration of the All-Union Combine “Sudoimport” is carried out by the President of 
the Combine and his Deputies, in the order established by law. 

The division of labor between the President and his Deputies is established by the President of the 
Combine. 

10. The President of the Combine administers all the affairs and property of the Combine, performs 
and concludes, in the name of the Combine, all kinds of contracts, transactions and other juridical acts, 
and in the affairs of the Combine deals directly with all institutions, enterprises, and persons. 

11. All contracts and transactions in foreign trade concluded in Moscow by the All-Union Combine 
“Sudoimport” must be signed by two persons, of whom one must be the President of the Combine or his 
Deputy, and the other, a person authorized to sign foreign trade transactions by a power of attorney 
signed by the President of the Combine. Bills of exchange and other monetary obligations in foreign 
trade issued by the Combine in Moscow must bear the signatures of the President or his Deputy and 
the Treasurer of the Combine. 

All foreign trade contracts, transactions and acts performed for acquiring or leasing of immovable 
property, as well as the issuance of bills of exchange and other monetary obligations, outside Moscow, both 
within the territory of the USSR and abroad, must be signed by two persons who have received, under 
powers of attorney signed by the President of the Combine, the right of first and second signing. 


Accounting and Distribution of Profits 
12. The fiscal year of the All-Union Combine “Sudoimport” runs from 1 January to 31 December of 
each calendar year. 
13. Accounts and balance sheets of the All-Union Combine “Sudoimport” are drawn up and issued 
in the procedure established by the laws and regulations prevailing in the U.S.S.R. 
14. The procedure for distribution of the net profit of the All-Union Combine “Sudoimport” is de- 
termined by the laws and regulations prevailing in the U.S.S.R. 


Liquidation 
15. The procedure for liquidation of the All-Union Combine “Sudoimport” is determined by the laws 
and regulations prevailing in the U.S.S.R. 
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footnote.’* Apart from the foreign trade combines, a very few other state organs 
are specially empowered to carry on foreign trade within strict limits of authority.’® 

Despite its legal autonomy, the foreign trade combine is also part of the Soviet 
state monopoly of foreign trade. The formation of the combine is decreed by the 
Council of Ministers of the Soviet Union. Its charter is issued by the Ministry of 
Foreign Trade. Further, although mention of this fact is omitted from the charter, 
the Minister of Foreign Trade names both the president and vice-president of the 
combine, and they are subordinate to him administratively and subject to discipline 
by him. The Ministry of Foreign Trade may also dissolve a foreign trade combine, 


17 The following is adapted from P.A. CHERVIAKOV, ORGANIZATSIIA I TEKHNIKA, VNESHNEI TORGOVLI 
SSSR [ORGANIZATION AND TECHNIQUE OF ForREIGN TRADE OF THE U.S.S.R.] 41-43 (1958). 

Combines which only export: (1) Mashinoeksport: power-generating, electrical, mining, hoisting, 
metallurgical, chemical and food-processing equipment, and equipment for light industry; (2) Avtoeksport: 
automobiles, tractors, agricultural machinery, and control and measuring instruments. 

Combines which only import: (3) Tekhnopromimport: equipment for chemical, construction, food, 
pulp, light, resin, and polygraphic industries, automobiles, tractors, agricultural machinery, telegraphic, 
television, and radio equipment, control and measuring instruments, and laboratory equipment. 

Combines which both export and import: (4) Stankoimport: machine tools, metal forging equipment, 
instruments, ball-bearings, measuring tools, hard alloys, abrasives, film equipment, and optical apparatus; 
(5) Sudoimport: ships, their repair and re-equipment; (6) Promsyr’eimport: ferrous metals, railroad 
materials, ferrous alloys, high quality steels, pipes, and hardware; (7) Raznoimport: light metals, rolled 
light metals, rubber, and synthetic rubber products; (8) Eksportles: timber materials in finished and un- 
finished form, cellulose, paper, and paper goods; (9) Soiuzpromeksport: products of mining and fuel in- 
dustries and fertilizers; (10) Soiuzkhimeksport: chemical and medicinal goods and raw materials; (1) 
Soiuznefteksport: oil and oil products; (12) Soiuzpushnina: fur pelts and their products, bristles, horsehair, 
and carpets; (14) Eksportlen: cotton, wool, flax, fabrics, thread and similar products; (13) Eksportkhleb: 
grain, legume and oil cultures, oil cakes, seeds, and bran; (15) Prodintorg: food products other than those 
within the nomenclature of Eksportkhleb and animals; (16) Raznoeksport: tobacco and tobacco products, 
hides, animal waste, leather products, and building materials; (17) Mezhdunarodnaia kniga: books, peri- 
odicals, music, reproductions, stamps, articles for mechanical reproduction of music, and articles for fine arts; 
(18) Soveksportfil’m: moving-picture films; (19) Vostokintorg: various goods in trade with the Mongolian 
People’s Republic, the Sinkiang-Uigurski autonomous region of the Chinese People’s Republic, Afghanistan, 
and Iran; (20) Mashinoimport: imports of power equipment and electrical and petroleum hoisting equip- 
ment, and imports and exports of railroad rolling stock. 

Combines engaged in transport: (21) Sovfrakht: freighting of Soviet and foreign cargo, expediting, 
transfer of cargoes, and transit operations; (22) Avtovneshtransport: transfer by automobile and river trans- 
port of export and import cargoes between the U.S.S.R. and the Chinese People’s Republic, Mongolian 
People’s Republic, Afghanistan, and Iran. 

Combines engaged in publishing and tourist operations: (23) VWneshtorgizdat: publication of books, 
brochures, journals, bulletins, and prospectuses on questions of foreign trade, and catalogue and advertising 
materials; (24) Intourist (joint stock company): organization of travel and service of foreign tourists in the 
U.S.S.R. and of Soviet tourists abroad. 

In addition, the supply to foreign countries of complete enterprises and the rendering of technical 
aid, as well as the concuct of estimating and designing work, are carried on by (25) Tekhnoeksport, (26) 
Tekhnopromeksport, (27) Tiazhpromeksport, and (28) Prommasheksport—each dealing in different types 
of industry. 

18 Soveksportfil’m, which exports and imports moving pictures, cinematographic equipment, and re- 
lated products, is subordinate to the Ministry of Culture of the U.S.S.R. and is not, technically speaking, 
an export-import combine. Skotoimport, which imports cattle for slaughter from countries of the East, 
is subordinate to the Ministry of Food Products. The Academy of Sciences has the right to purchase 
books and other scientific materials abroad. In addition, in connection with the Soviet program of 
technical assistance, some economic ministries and their chief administrations have been given the right 
to appear as parties to foreign trade contracts together with the foreign trade combine Tekhnoeksport, 
the economic ministry or chief administration being responsible for the production aspects of the contract 
and Tekhnoeksport being responsible for the commercial aspects. Pozdniakov, supra note 3, at 14-15. 
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upon authorization of the Council of Ministers.'® It may transfer basic capital from 
one to another; moreover, the annual net profit of the combine is turned over to the 
state as state income.”” 

Certain major obstructions to normal commercial intercourse are removed by 
the conferring of legal autonomy upon the foreign trade combine. Thus, the com- 
bine is not immune from process or from liability under Soviet law, and it does not 
claim immunity under the laws of other countries, at least in suits arising out of 
commercial transactions.” Moreover, it accepts the traditional institutional frame- 


work of commercial custom and commercial law which is the common heritage of 


exporters and importers, bankers, shipowners, marine insurance underwriters, and 


other persons engaged in private trade throughout the world; the Soviet law and 
practice regarding cif, f.0.b., f.a.s., and similar types of international trade contracts, 
letters of credit, and other financing devices, ocean bills of lading, marine insurance 
policies, and, in general, the entire range of commercial techniques of international 
trade does not differ in nature from that of Germany, France, Italy, England, the 
United States, and other countries which have inherited the law merchant.”” 

On the other hand, the fact that the Soviet foreign trade combine is part of the 
state monopoly of foreign trade introduces some legal complications into commercial 
relationships with private traders. One such complication arises when the Ministry 
of Foreign Trade refuses to issue an export license to a foreign trade combine. In 
a recent case before the Foreign Trade Arbitration Commission in Moscow, it was 
argued—unsuccessfully—by the non-Soviet party that the connection is so close 
between the foreign trade combine which made the original export contract and 
the Ministry of Foreign Trade which subsequently refused to grant license that the 
refusal to perform the contract cannot be excused on the ground of force majeure or 
supervening impossibility.”* 

Another complication arising from the fact that the foreign trade combines are 
state organizations is connected with the severe rules of Soviet law regarding ultra 
vires transactions—rules which are designed to prevent officials of state organizations 
from acting in a manner which is contrary to the interests of the state. Thus, article 
thirty of the R.S.F.S.R. Civil Code provides: “A legal transaction made for a purpose 
contrary to law, or in fraud of law, as well as a transaction directed to the obvious 


7° Cf. Genkin, supra note 15, at 61-62. Dissolution or reorganization is regulated by a decree of 
the Central Executive Committee and the Council of People’s Commissars of the U.S.S.R. of March 27, 
1936, SoprANiE ZAKONov SSSR [CoLLectTion oF Laws oF THE U.S.S.R.] no. 18, art. 151 (1936). 

2° Genkin, supra note 15, at 70. 

*1 Cf. charter of Sudoimport, supra note 16, § 7(a). The waiver of immunity in the charter of 
the combine may be revocable under the doctrine of absolute immunity of some countries. In a 1948 
libel of the Soviet vessel Rossia by an injured passenger, immunity was claimed and granted, but the 
ship was owned by the Soviet Ministry of Marine Fleet rather than by an independent combine. Lorina 
v. The Rossia, File No. 18767 (E.D.N.Y. 1948) (complaint dismissed without opinion). 

®2 Much of this transnational body of legal concepts and institutions is accepted in trade among the 
Communist countries themselves. See Berman, Unification of Contract Clauses in Trade between Member- 
Countries of the Council for Mutual Economic Aid, 7 Int’. & Comp. L. Q. 659, 664 (1958). 

*8 See infra note 34. 
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prejudice of the State, shall be invalid.” Article 147 provides: “In the event that 
a contract is invalid as illegal or directed to the obvious prejudice of the State 
(Article 30), none of the parties shall have the right to claim from the other restitu- 
tion of that which the other party has performed under the contract. Unjust en 
richment shall be collected for the benefit of the State (Article 4o2).”’ In comment 
ing on the applicability of these provisions to a foreign trade contract which is 
ultra vires the Soviet foreign trade combine that concluded it, Professor D. M. 
Genkin, a leading Soviet authority, states: “However, judicial and arbitrational prac- 
tice in those instances when there is not a malicious violation of the plan permits 
the application of consequences not under Article 147 but under Article 151 of the 
Civil Code of the RSFSR, i.e., permits bilateral return (restitution) of all that has 
been received under the ultra vires transaction.””* 

Article 151 provides: “Where a contract is declared invalid owing to violation of 
the form required by law (Article 29) or owing to mistake of one of the parties 
(Article 32), each of the parties must restore to the other all that which he received 
under the contract... .” In addition, it provides that compensation for damage 
to property shall be paid by the party liable for the circumstance which caused the 
mistake, and that compensation in damages as for breach of contract shall be paid 
if the mistake was caused by gross negligence. 

The statement that in cases involving foreign trade contracts, Soviet courts and 
arbitration tribunals should apply article 151 instead of article 147 where the in- 
validity is not due to a malicious violation of plan indicates an awareness on the 


part of Soviet jurists of the difficulty which would be created if the severe policy of 


Soviet law concerning illegal contracts were applied to foreign trade contracts. At 
the same time, it is not clear how article 151 could be applied where the form of the 
contract was proper and there was no mistake of fact, and yet the plan was violated 
without malice—as where a foreign trade combine agrees to export an article which 
it knows it is not authorized to export, believing, nevertheless, that it is acting in the 
best interests of the Soviet state. Professor Genkin argues that the application of 
either article 147 or article 151 in such a situation would be “completely unaccept- 
able,” but he cites no authority for this view.”® 

“It would be incorrect to consider,” he adds, “that the conclusion and execution by 
foreign trade combines of ultra vires transactions with a foreign trade partner 
should not incur any consequences whatever. The persons who concluded such a 
transaction on the side of the Soviet foreign trade combine, and who executed it, 
should be brought to disciplinary responsibility, and in proper instances also to crim- 
inal responsibility, for violation of the charter of the combine.””* 

In this connection, it may be mentioned that under article 59(11) of the R.S.F.S.R. 
Criminal Code and corresponding articles of the criminal codes of the other con- 
stituent republics of the Soviet Union, violation of the statute on the state monopoly 


24 Genkin, supra note 15, at 67. *5 1d. at 68. 
26 Tbhid. 
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of foreign trade is punishable as an “especially dangerous crime against the admin- 
istrative order” by deprivation of liberty from three to ten years, with total or partial 
confiscation of property. “A particular instance of the violation of the monopoly of 
foreign trade,” states one Soviet writer, “is the conclusion on the territory of the 
U.SS.R. of trade transactions with foreign organizations and firms which may carry 
on activity on the territory of the U.S.S.R. only on condition they receive special 
permission, and such permission does not exist, and also the assumption of the 
authority of an agent for the purpose of performing transactions for such organiza- 
tions and persons.”*7 

It is not intended by the above discussion to suggest that the problem of ultra 
vires transactions is of pressing importance as an immediate obstacle to trade between 
the Soviet Union and foreign countries. The problem, nevertheless, sheds light on 
the general question of the extent to which rules designed primarily to meet the 
domestic needs of an economy operated and administered chiefly by state agencies 
are applicable to dealings with foreign firms. At the same time, the severe sanctions 
imposed on Soviet officials for a violation of the monopoly of foreign trade have a 
practical bearing upon business relationships between foreign irade officials and 


foreign firms.”® 


3. All-Union Chamber of Commerce 

The establishment of the All-Union Chamber of Commerce provides another 
illustration of the attempt of the Soviet regime in the field of foreign trade to adapt 
the state monopoly to the requirements of an international order. In many ways, 
this organization resembles chambers of commerce established by private traders in 
market economies. It is a juridical person, with the right to acquire, alienate, and 
lease movable and immovable property; to enter into transactions within the limits 
set by its charter; and to sue and be sued in court.”® Its functions include those of 
establishing links with economic organizations abroad, especially chambers of com- 
merce, export institutes, and trade exchanges; participating in the international con- 
gresses of chambers of commerce; reception of foreign trade and industrial delega- 
tions, and sending of similar delegations abroad; organization of foreign and do- 
mestic trade and industry fairs both within the Soviet Union and abroad; handling of 
Soviet patent and trademark applications and claims abroad, and representation of for- 
eigners in such applications and claims in the Soviet Union; issuance of certificates 


of origin of goods exported from the Soviet Union;*° issuance of certificates of 


*? Pozdniakov, supra note 3, at 18. 

*® Sanctions for violation of the laws on state secrets and on counterrevolutionary crimes are discussed 
infra note 52. 

*® This and the following information is drawn in part from Pozdniakov, supra note 3, at 33 ef seq., 
and in part from conversations with officers of the Chamber. The charter of the All-Union Chamber of 
Commerce issued by the Council of People’s Commissars of the U.S.S.R., August 2, 1943, which is 
quoted by Pozdniakov and other Soviet writers, is not available. 

®° Certificates of origin of goods imported into the U.S.S.R. are issued by trade delegations and trade 


agencies of the U.S.S.R. abroad or by consular institutions of the U.S.S.R. where such trade delegations 


or agencies do not exist. 
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quality after expert examination; and arbitration of trade and maritime disputes 
through two arbitral tribunals, the Foreign Trade Arbitration Commission and 
the Maritime Arbitration Commission. 

The charter of the All-Union Chamber of Commerce, as quoted by Soviet writers, 
specifically declares it to be a “social” organization, and hence it is not, under Soviet 
law, a “state” organization. Social organizations are distinguished from state organ- 
izations under Soviet law by the fact that membership in them is voluntary and 
the members participate to a relatively high degree in the administration of their 
affairs.** In addition, a social organization, as contrasted with a state organization, 
is not legally subordinate to any particular organ of the government. Nevertheless, 
article one of the charter of the All-Union Chamber of Commerce is quoted as 
stating that the Ministry of Foreign Trade “exercises general supervision” over its 
activity. 

The membership of the All-Union Chamber of Commerce includes, however, 
many organizations other than those which participate directly in foreign trade. 
There are reported to be several hundred or more members, drawn from various 
branches of industry and commerce, and it is emphasized by Soviet officials that 
the functions of the Chamber include participation in activities connected with 


domestic trade. 
The fact that the All-Union Chamber of Commerce—at least to the extent that 
it participates in activities connected with foreign trade—helps to exercise the state 


foreign trade monopoly, and that its members are often officials of state organiza- 
tions, raises the question whether the arbitration commissions which are attached 
to it, and whose panels are appointed by its presidium, are sufficiently independent 
of the Soviet foreign trade combines to be considered impartial in cases of disputes 
between them and foreign firms. There is much evidence that the Foreign Trade 
Arbitration Commission has striven to achieve a reputation for impartiality (without 
which, indeed, it would be difficult to secure consent of foreign parties to its juris- 
diction). It has shown a thorough familiarity with the commercial law and com 
mercial custom of many countries; its fifteen-member panel of arbitrators are, for 
the most part, prominent professors of law or economics who are experts in interna- 
tional trade; its procedure is fair; it gives reasoned opinions in connection with its 
awards; and it has decided many cases in favor of the non-Soviet party.** Although 


*! Cf. 2 P. I. Kupriavrsev (Ep.), Iuripicnesku Stovar’ [Lecat Encyciopepia] 23 (1956). Other 
social organizations are: the Communist Party, the trade unions, the civil defense societies, scientific and 
technical organizations, sports societies, and others. 

*? R.S.F.S.R. Civit Cope art. 18 (1956) (U.S.S.R.) is applicable to social organizations. KupRIAVTSEV 
(Ep.), op. cit supra note 31. Art. 18 states: “The existence of a juridical person may be terminated by the 
proper organ of government authority if the juridical person deviates from the purpose defined by the 
charter or contract or if the activities of its organs (general meeting, management) deviate in a direction 
contrary to the interests of the state.” In the light of the provision of the charter quoted in the text, it is 
very likely that the Ministry of Foreign Trade would be “the proper organ of government authority” 
should ,a question of terminating the All-Union Chamber of Commerce under art. 18 ever arise. 

*8"This conclusion is based, in part, upon a study of original reports of more than twenty awards on 
file in the archives of the Commission, which the writer conducted in Moscow in May 1957; in part, upon 
interviews with Western businessmen who have had cases in the Commission; and in part, upon numerous 
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its recent decision against an Israeli oil import corporation caused considerable ad- 
verse comment in the Western press, that case had peculiar political implications 
which render it atypical.4* Nor were the legal issues as simple as many critics of 
the award have supposed.*® 

It has been suggested, however, that “the tribunals of the Communist Chambers 
of Commerce are, in fact, administrative agencies of their respective governments in 
36 


the guise of arbitration, and not arbitration tribunals at all. In support of this 


view, it is stated that both the Soviet Chamber of Commerce and its Foreign Trade 


Arbitration Commission are “public institutions created by the state, with responsi- 
bilities of a purely public nature and with secretariats and arbitration panels unavoid- 


ably composed of civil servants.”*7 Such a position would deny the reality of the 


reports of cases in Soviet books and periodicals and in some reports in non-Soviet literature. A detailed 
description of a proceeding in the Commission is given by a West German attorney who represented a Ham- 
burg company in a suit against the timber export combine Eksportles in 1956; see Shaer, Bericht wber die 
Durchfiihrung eines Schiedsverfahrens vor der Aussenhandels-Arbitragekommission bei der Handelskhammer 
der U.d.S.S.R. in Moskau,” 3 Recut DER INTERNATIONALEN WIRTSCHAFT 75, 76 (1956). The work of 
the Commission is analyzed in Dmitri F. RAmzarrsev, VNESHNETORGOVY! ARBITRAZH I SSSR [ForEIGN 
TRaDE ARBITRATION IN THE U.S.S.R.] (1952) and (1957), and reports of its activities are occasionally 
given in the monthly journal of the Ministry of Foreign Trade, Vneshniaia Torgovlia. Cf. Hazard, State 
Trading and Arbitration, in Martin DoMKE (Ep.), INTERNATIONAL TRADE ARBITRATION: A Roap To WorLpD- 
Wipe Cooperation 93 (1958). Decisions of the Foreign Trade and Maritime Arbitration Commissions are 
discussed in Pisar, Soviet Conflct of Laws in International Commercial Transactions, 70 Harv. L. Rev. 593 
(1957). 

** The case was that of Jordan Investment Ltd. v. Soiuznefteksport, involving a claim of over two 
million dollars arising from the defendant’s failure to deliver oil as provided by contract; the defense 
was denial to the defendant of an export license by the Ministry of Foreign Trade. The decision is 
reported in N.Y. Times, June 20, 1958, p. 1, col. 1; see also id., Dec. 5, 1957, p. 21, col. 3. Cf. 
Observer (London), June 26, 1958; Manchester Guardian, June 27, 1958. More or less indiscriminate 
indignation over the decision was expressed in many quarters. Cf. Notes on Israeli-Soviet Oil Arbitration, 
13 Ars. J. 159 (1959). 

The political background of the case consisted in the invasion of Egypt by Israel in November 1956, 
which the Soviet Government considered an act of aggression; in the fact that the Israeli oil import 
corporation is itself controlled by the Israeli Government; and in the fact that a large amount of pressure 
concerning the case was brought to bear on the Soviet Government by traders from many countries, which 
ultimately may have produced the opposite effect from that which was intended. 

°° The Israeli plaintiff argued that the connection between the Soviet Ministry of Foreign Trade and 
the defendant oil export combine is so close that the Ministry's refusal to grant export licenses could not 
be treated as creating a supervening impossibility under the force majeure clause of the contract. This 
attempt to pierce the combine’s corporate veil was bound to fail, however, since such legal autonomy 1s, 
as indicated above, a basic principle of the entire Soviet system of foreign trade; to reject it would be to 
require the Soviet state to conduct all its foreign trade in its own name—a solution which would prob- 
ably create more difficulties for non-Soviet traders than it would solve. Having chosen to contract with 
the Soviet combine in Moscow, the plaintiff was in no position to deny its independence under Soviet 
law. On the other hand, the tribunal's holding that the Soviet exporter was not liable for damages 
caused by its government’s denial of the license, there being no provision of the contract expressly 
covering this contingency, is probably contrary to general international commercial understanding, al- 
though judicial decisions on this point are not uniform throughout the world. It should be noted, 
however, that the Soviet Foreign Trade Arbitration Commission has in at least one other case involving 
the denial of an export license taken a very broad view of force majeure—and to the disadvantage of 
the Soviet import combine. Moreover, the contract in the Israeli case provided that there should be no 
liability for nonperformance “due to any other cause whatever beyond the control of the defaulting party” 
—tanguage which is broader than the conventional phraseology of force majeure. 

8° Pisar, Treatment of Communist Foreign Trade Arbitration in Western Courts, in Domxke (Ep.), 
op. cit. supra note 33, at 101, 106. 

*7 Ibid. 
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Soviet distinction between “social” and “state” organizations—a denial which gains 
some force by virtue of the above-quoted provision of the charter of the All-Union 
Chamber of Commerce (a “social” organization) that it is “under the supervision” 
of the Ministry of Foreign Trade (a “state” organization); it would also deny the 
reality of the distinction between a university professor and a civil servant. 

More telling, perhaps, is the fact that under article 124 of the Soviet Constitution, 
the members of the Communist Party are stated to be the “leading core of all organ- 
izations, both social and state”; given strict Party control over all aspects of social 
and economic life, it may easily be supposed that Soviet arbitrators are directly 
responsible to Soviet national interests as interpreted by the Party leadership. 

Such an analysis must somehow explain the fact that the decisions of the Foreign 
Trade Arbitration Commission in the past twenty-five years give no indication of 
any lack of independence—at least if the Israeli case is left out of consideration. 
If it is assumed that the arbitrators are under instructions from the Ministry of For- 
eign Trade (or the Communist Party), it must also be assumed that those instruc- 
tions are: Behave as though you were impartial!** One might also suppose, how- 
ever, that no such instructions are needed and that the arbitrators, as well as the 
Ministry of Foreign Trade, understand that the success of the tribunal, in the 
long run, depends on its international reputation for objectivity and fairness. In 
addition, Western concepts of the monolithic communist state may be oversimpli- 
fied: Soviet domestic state-trading and industrial enterprises have had a long experi- 
ence of impartial adjudication of disputes arising out of their contracts with each 
other, and it may simply be taken for granted by both officials and arbitrators 
that foreign trade combines are subject to similar controls, although the opposing 
parties are foreigners.*® 

If one assumes that the Soviet arbitrators are impartial, in fact, there remains the 

*§ Cf. id. at 107: “If [the Soviet arbitrators] are at all influenced by the State, it is more likely than 
not that their attitude takes the form of what may be called ‘premeditated impartiality.’ In and of itself, 
of course, premeditated impartiality is the best kind. The vice of an “instructed” impartiality is in the 
possibility that the instructions might be withdrawn in a particular case. 

®° Interestingly enough, the term Arbitrazh is used for both the Foreign Trade Arbitration Commis- 
sion (Vneshtorgarbitrazh) and for the state agencies which decide contract disputes between state enter- 
prises of different ministries or branches of the economy (Gosarbitrazh). (There are several hundred 
thousand such disputes decided annually.) Despite the resemblance of the term to the Western word 
“arbitration,” it does not have that connotation in Soviet domestic adjudication. Indeed, there is another 
term in Russian for an arbitration tribunal, treteiskit sud, and a statute of 1924 recognizes the validity 
of awards of such tribunals. The 1956 legal encyclopedia concludes its discussion of that statute by 
stating: “In the U.S.S.R. citizens do not use arbitration tribunals [treteiskii sud], since they resort with 
full confidence to the people’s courts. At the All-Union Chamber of Commerce there exist as permanently 
functioning arbitration tribunals [treteiskit sud] the Foreign Trade Arbitration [arbitrazhnaia] Commis- 
sion and the Maritime Arbitration [arbitrazhnaia] Commission.” Kupariavrsev (Ep.), op. cit. supra note 
31, at 517. On Gosarbitrazh, see generally HAaro_p J. BERMAN, Justice 1n Russia 63-66 (1950); 13 de- 
cisions of Gosarbitrazh are reported and discussed in Haroun J. BERMAN & Boris A. KoNsTANTINOVSKY, SOVIET 
Law 1nN AcTION: THE RECOLLECTED Cases OF A SovieT LAWYER 33 et seq. (1953). The fact that legality in 
the domestic economic sphere is accepted and believed in by the Soviet leadership, and is given institutional 
expression in a body of law which is objectively applied, has an important bearing upon the question of the 


nature and quality of Soviet foreign trade adjudication. Cf. Berman, Soviet Justice and Soviet Tyranny, 
55 Cou. L. Rev. 795 (1955). 





496 Law anp CoNnTEMPORARY PROBLEMS 


question whether their links with the Soviet export-import combines are not so 
close as to cast doubt on their legal capacity for impartiality. So long as these 
three conditions co-exist: (a) that they are appointed by the All-Union Chamber 
of Commerce, (b) that the All-Union Chamber of Commerce is under the super- 
vision of the Ministry of Foreign Trade, and (c) that the Ministry of Foreign 
Trade appoints the heads of the export-import combines—so long will their independ- 
ence be subject to potential abuse. 


B. Integrated National Economic Planning As the 
Basis of Soviet Foreign Trade 


Soviet writers contrast the planned character of Soviet foreign trade with the 
“spontaneous, plan-less character” of the foreign trade of capitalist countries, “whose 
economy develops spontaneously.” In the Soviet Union, “foreign trade is supposed 
to be subordinated to the requirements of the national economic plan. Plans for 
foreign trade are supposed to proceed from the general tasks of the national eco- 
nomic plan....” These tasks are: “a) guaranteeing the independence of the develop- 
ment of the national economy, b) the victory . . . of the socialist system of economy 
and the gradual transition to communism, c) rejection of disproportions in the 


national economy and the creation of necessary reserves for the struggle against such 
940 


” 


disproportions. 

The economic tasks of Soviet planning are reflected in the import and export 
policies of the Ministry of Foreign Trade. Soviet economic independence, rapid 
industrialization (“transition to communism”), and the building up of reserves 
against future unfavorable economic contingencies, are goals which are reached, 
in the first instance, by economizing exports. Exporting is viewed as necessary in 
order to earn the foreign exchange needed for imports, but not as something which 
is desirable in and of itself, for its own sake. If there were no need for imports, 
there would be no economic pressure to export. Secondly, the economic goals of 
Soviet planning limit imports in general to those goods which either cannot be 
manufactured or produced at home at all, or which it would be very difficult or 
very costly to manufacture at home. The mere fact that it is more costly (but not 
much more costly) for the Soviet Union to manufacture cosmetics, for example, 
than to import them from abroad would not in itself induce the Soviet planners 
and administrators to authorize their importation, for they do not operate on a theory 
of comparative costs, except in a very rough sense. Indeed, they have no precise way 
of estimating comparative costs, in view of the fact that the ruble is a purely in- 
ternal currency, and even internally there is not a free market. Even if they could 
measure comparative costs precisely, they would not base their planning upon them, 
for one of their goals is to free Soviet economic development from dependence upon 
foreign markets, rather than to integrate their economy with foreign economies. 

It is, of course, true that in economies in which foreign trade develops more 


*° SmiRNov & LiuBIMov (Eps.), op. cit. supra note 9, at 9, 17, 18. 
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spontaneously and without planning of the Soviet type, there are, in many cases, 
governmental controls designed to restrict exports of goods needed at home and to 
give priority to imports of industrial goods and other goods not easily manufactured 
at home. The striking difference is that in a capitalist economy, there is, by defini- 
tion, a large class of people, private businessmen, whose individual interests are not 
identical with those of the state and who exert a pressure toward free multilateral 
trade. Individual exporters and importers impose limits on the extent to which 
the state can control foreign trade for national ends, whether economic or political. 
The individual exporter, for example, views exports—even of scarce items—as in 
themselves desirable. He makes a profit from them. Similarly, the individual con- 
sumer may prefer to import from abroad goods which it would be only slightly 
more expensive to buy at home. A government in a capitalist economy must reckon 
with such individual private interests; and, indeed, it is often itself sympathetic 
with them. In the Soviet Union, such pressure for foreign trade is exerted by two 
dozen export-import combines and by some ministries and some economic organiza- 
tions, all of which are headed by state officials who are supposed to view the interests 
of their own organizations in the light of the total interests of the country. 


1. Techniques of foreign trade planning 

Soviet literature reveals very little of the concrete details of foreign trade plan- 
ning, and Soviet foreign trade officials are reluctant to reveal to foreigners the 
actual methods by which decisions are reached as to what to import and what to 
export.** It is not clear to what extent the Ministry of Foreign Trade plays an 


independent part in the formulation of the annual export and import plans,** to what 


extent the various economic ministries can influence the decision to import or export 
particular products, to what extent the Ministry of Foreign Affairs can determine 
patterns of trade, to what extent the State Bank influences foreign trade planning, 
and so on. 

The accounts of Soviet foreign trade planning which are available to foreign 
scholars do, however, make clear the high degree to which the immediate producing 
and consuming enterprises, and even their chief administrations and ministries, are 
insulated from direct contact with foreign markets. In importing, the foreign trade 
combine, on the basis of its import plan, requests from the appropriate ministry or 
chief administration specifications of the particular products which the organization 
is authorized by the plan to purchase abroad. On the basis of such specifications, 
the combine goes onto the foreign market—subject to limitations imposed by Soviet 


“2 In a personal interview with First Deputy Minister of Foreign Trade S.A. Borisov in May 1957, the 
writer stated that American businessmen and scholars are interested in obtaining more information on how 
Soviet foreign trade is planned. Mr. Borisov replied: “How we plan our foreign trade is our own 
business, and we are not going to tell you or anyone else.” 

“? A Soviet book on foreign trade states: “In 1953, in order to raise the responsibility of ministers of 
the U.S.S.R. for the tasks assigned to them, and also taking into account the importance of securing 
timely decisions of economic questions connected with the fulfillment of the tacks imnoced on min- 
istries, the rights of ministers of the U.S.S.R. were significantly extended.” However, not a word is said 
as to what new rights they were given. Pozdniakov, supra note 3, at 21. 
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bilateral trade agreements**—to procure the goods. Armed with an import permit 
from the Ministry of Foreign Trade, the combine makes a contract with the foreign 


supplier; as a rule, it only then enters into a contract with the domestic customer**— 


and, indeed, if it chooses not to enter into such a contract, the domestic customer is, 
nevertheless, bound to buy the goods by the import permit issued by the Ministry 
of Foreign Trade. The price which the domestic customer pays for the goods is 
the price of similar goods in the internal market; or, if there are no similar goods, a 
price fixed by the Ministry of Foreign Trade,*® plus a customs duty. The amount 
of the customs duty is apparently supposed to be equivalent to transportation ex- 
penses and the organization’s commission. 

In exporting, the obligation of a producer organization to take the necessary pre- 
liminary steps to produce particular goods for export is created by the annual national 
economic plan and, more particularly, by the allocation of export contingents by 
the Council of Ministers of the Soviet Union. On the basis of a corresponding export 
plan, the foreign trade combine presents to the appropriate ministry or chief admin- 
istration an order (zakaz-nartad) which obligates the ministry or chief administration 
to deliver the goods. The ministry, or chief administration, issues a corresponding 
zakaz-nariad (or transfers the original zakaz-nariad) to one of its subordinate pro- 
ducing enterprises. The zakaz-nariad, which contains the number and date of an 
export permit issued by the Ministry of Foreign Trade, creates a legal obligation to 
deliver on the part of the ministry or chief administration; again, no contract is 


required.*® 
Either before or after it issues orders to supplier organizations, the foreign trade 


** See infra 499-500. 

** “Tf the foreign supplier does not agree to the conditions based on the specifications [presented by 
the domestic producer] the combine turns to its principal with the suggestion to change the technical 
conditions if possible.” Finogenov, Pravovye Voprosy Importnykh Operatsii [Legal Questions of Import 
Operations], in GENKIN (Eb.), op. cit. supra note 3, at 110, 112-13. 

“© If the imported goods are sold to the public, the Ministry of Foreign Trade may apparently set any 
price it wishes; if they are machines, equipment, or means of transportation, the price is based on the 
cost of the goods plus a supplementary amount measured according to rules adopted by the Ministry 
of Foreign Trade. Jd. at 124. It is not indicated on what basis the rules for the supplementary 
amount are framed or at what rate of exchange the foreign price is translated into rubles. 

*°In Soviet domestic trade, direct procurement or allocation of goods without contract is confined to 
relatively few kinds of transactions. One Soviet writer states: “The practice of non-contractual deliveries 
lowers the responsibility of the suppliers, often leads to shipment of goods which the consumer does 
not need, to non-rational transshipments, to the growth of abnormal deficiencies, to overstocking. In 
particular, the practice of non-contractual deliveries of ferrous metals, coal, and oil products has 
[in recent years] been abolished. 

“At the present time the creation of obligations by non-contractual means is permitted by law as an 
exception from the general rule only in particular instances. 

“Thus, in particular, to the number of obligations arising by non-contractual means belong obliga- 
tions for delivery of goods for export... . 

“. .. .This [elimination of contracts between the domestic suppliers and the foreign trade combines 
in October 1940] guaranteed to the all-union foreign trade combine the possibility of more operational, 
resourceful, flexible work in connection with their appearance on foreign markets and with fulfillment 
of their contractual obligations with foreign trading partners.” Zatsepin, Pravovye Voprosy Postavki 
Tovarov na Esksport [Legal Questions of Supply of Goods for Export], in GENKin (Ep.), op. cit. supra 
note 3, at 89, 91-92. 
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combine goes out onto foreign markets—again, as limited by intergovernmental 
trade agreements—and makes contracts with foreign purchasers. It pays the supplier 
after delivery of the goods, at the established domestic wholesale price.*” It receives 
a commission from the proceeds of the sale abroad and transfers the balance (after 
subtracting the price paid to the domestic supplier) to the state treasury. It is not 
stated in Soviet literature, so far as this writer can discover, how the combine’s com- 
mission is translated from foreign currency into rubles. 


2. Problems arising from the planned character of Soviet foreign trade 

The underlying problem arising from the fact that Soviet foreign trade is in- 
tegrally (or “globally”) planned and that of its Western trading partners is to a 
considerable extent free, or “spontaneous,” is the lack of reciprocity which exists be- 
tween the immediate trading partners. A commercial contract is an instrument 
whereby each of two parties gives up something to the other in the expectation of 
being better off himself as a result. The reciprocal exchange of sacrifices makes them 
both wealthier. But in the case of contracts between a capitalist trader and a Soviet 
foreign trade combine, the kinds of advantages achieved are apt to be quite differ- 
ent for each partner. The Soviet foreign trade combine considers itself better off 
only if the transaction conforms to the plan and, in that sense, is of benefit to the 
Soviet state; whereas the capitalist considers himself better off if he has made a 
profit, even though the state may have suffered a net economic or political or 
military loss. 

It is the absence of reciprocity in this fundamental sense which gives rise to 
particular difficulties in the attempt to put trade between planned and market econo 


mies on the basis of commercial considerations only.** Also, it is the lack of 


reciprocity in this sense which makes it seem desirable to some governments of 


market economies that trade between their countries and countries of planned 
economy be regulated—as the Soviet leaders prefer that it be regulated—by bilateral 
trade agreements, with programs of exchanges of particular goods in particular 
quantities over a period of years, so that the planned character of the foreign trade 
of planned economies may be taken advantage of by both sides and not merely by 
one.*” 

It is apparent that the planning, administration, and operation of a system of 
foreign trade such as the Soviet is made easier by such bilateral programmed trade 
agreements. On the basis of the export contingents listed in such agreements, the 
Council of Ministers of the Soviet Union can make an allocation of export con- 


§T Thid. 

“® The commercial-considerations formula is used in the General Agreement on Tariffs and Trade 
as a means of controlling state trading. See General Agreement on Tariffs and Trade, Mar. 10, 1955, 
art. 17, [1957] 8 U.S.T. & O.L.A. 1767, T.1.A.S. No. 3930 (effective Oct. 7, 1957) 

“Over 30 such trade agreements between the Soviet Union and noncommunist countries and over 
240 such agreements between all countries of the free world and of the Sino-Soviet bloc are listed 
in MIKESELL & BEHRMAN, OP. cit. supra note 1, app. table 1, at 103. In addition, all the communist 
countries have such trade agreements with each other. 
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tingents among the producing and consuming ministries, chief administrations, and 
subordinate producing enterprises.°° Similarly, import planning can be geared into 
the bilateral programs of exchanges. 

On the other hand, for private traders in market economies, the establishment of 
contingents by intergovernmental agreement is a limitation upon freedom of action 
which is necessarily discriminatury, although it protects the national interests of the 
parties to the agreement. The Soviet Government’s agreement with the Yugloslav 
Government, for example, to import leather from Yugoslavia adversely affects Amer- 
ican leather exporters who might otherwise be able to compete on the Soviet market. 
Thus, the Soviet system puts governments of market economies in a dilemma: they 
may leave their private traders to deal individually with the Soviet state-trading com- 
bines and thereby sacrifice reciprocity in the sense indicated above, or they may enter 
into intergovernmental agreements which ensure reciprocity on a national basis but 
which necessarily interfere with the competitive position of individual traders in their 
own and other countries.” 

C. The Significance of Communist Party Leadership for the 
Soviet System of Foreign Trade 


It would be entirely unrealistic to analyze the Soviet system of foreign trade 
only in terms of state administration and economic planning, and to ignore the 
fact that the administration and planning is under the control of the Communist 
Party of the Soviet Union, a party which operates on the basis of distinctive theories 
and policies. It is conceivable that a particular country could have a state monopoly 


of foreign trade, conducted on the basis of a national economic plan, and not be a 
country led by a Communist Party; but the fact that the Soviet Union is led by a 
Communist Party and the fact that there is an opposition of political ideas and in- 
terests between the Communist Party of the Soviet Union and the governments of 
some countries of market economy add a whole other dimension to the legal problems 
of trade between it and other countries. 

In the preceding sections of this article, consideration has been given to certain 
problems of adjustment between the Soviet system of foreign trade and that of non- 
Soviet countries—problems which would exist even if those countries shared com- 
mon political aims and interests. In the present section, consideration is given to 
problems of trade which exist solely or primarily because of the political tensions be- 
tween countries of planned economy led by a Communist Party and countries of 
market economy led by parties which are not communist. Attention is here given 
to problems arising because of Soviet political aims and interests; the second part of 
this article will be devoted, in part, to problems arising because of American political 
aims and interests. 


°° Cf. Zatsepin, supra note 46, at 92 et seq. The word “contingents” in the expression “allocation 
of export contingents” may be taken from the bilateral trade agreements in which the same word (in 
Russian, kontingenty) is used. 

1 See infra 524-25. 
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It is due in large part to the international political situation, and not only to the 
inherent nature of a state-administered and centrally planned system of foreign trade, 
that large amounts of significant economic data are kept secret by the Soviet Govern- 
ment. In particular, the contents of Soviet foreign trade plans, and even the details 


of the planning process, are not available to businessmen of other countries; indeed, 


their divulgence by Soviet officials is subject to the laws on state secrets and on 
counterrevolutionary crimes.” It is, therefore, impossible for a foreign businessman 
to make the same kind of independent, informed estimate of market developments 
in the Soviet Union that he can make of market developments in noncommunist 
countries. 

Secondly, it is impossible for a foreign businessman to have confidence that 
even though the Soviet customer is satisfied, political factors will not cause a change 
in the plans. ’ 

Thirdly, it is difficult if not impossible for the non-Soviet businessman to make the 
same kind of friendly contacts with Soviet foreign trade officials that he can make 
with businessmen or government officials of noncommunist countries—contacts which 
can make negotiations much easier. 

Fourthly, a foreign businessman cannot set up a branch or an office in the Soviet 
Union; and even if he could, he could not have free contact with Soviet producing 
and consumer enterprises." 

Fifthly, a Western manufacturer who sells complicated machinery to the Soviet 
Union usually finds it impossible, or at least highly exceptional, to be able to “service 


52 Under legislation of 1947, disclosure of a state secret was punishable by confinement in a corrective 
labor camp from 8 to 12 years. State secrets were defined to include “all kinds of measures in the sphere 
of foreign policy and foreign trade not contained in officially published data.” Edict of June 9, 1947 on 
Responsibility for Disclosure of State Secrets, § 1; and Decree of June 8, 1947 on the Establishment of 
a List of Information Constituting State Secrets, § 12, translated in Harotp J. BERMAN & MirosLtav KERNER, 
DocuMENTS ON SovieT MiLitary Law AND ADMINISTRATION 100, 102 (1955). In addition, under 
the notorious art. 58 of the R.S.F.S.R. Criminal Code, it is a counterrevolutionary crime to disclose not 
only state secrets, but also “economic information not containing a specially protected state secret but 
which by direct prohibition of law or by regulation of the director of a department, institution or enter 
prise is not allowed to be published.” R.S.F.S.R. Criminat Cope art. 58(6) (1952) (U.S.S.R.), translated 
in id. at 97-98. Recently there have been some important changes in these laws. By a decree of the 
Council of Ministers of the Soviet Union of April 28, 1956, the list of information constituting state 
secrets June 8, 1947 was abolished and a new list substituted which is much narrower and more precise 
than the former list, but which does include, under “information of an economic character,” economic 
statistics of various kinds, unpublished discoveries and inventions having important scientific or economic 
significance, data on foreign exchange and precious metals, and 
Council of Ministers of the USSR to the list of information comprising state secrets.” See R.S.F.S.R. 
CrimMiInaL Cope 143-45 (1957) (U.S.S.R.). In December 1958, a Law on Criminal Responsibility 
for Crimes against the State was enacted to replace earlier laws on counterrevolutionary crimes. The text 


“other data which may be added by the 


of the law was published in Pravda, Dec. 26, 1958, p. 3; it is translated in Current Digest of the Soviet 
Press, March 11, 1959, p. 4. Section 12 of the law makes punishable by deprivation of freedom from 
2 to § years, or from § to 8 years if the act has grave consequences, the “disclosure of information 


constituting a state secret by a person who was entrusted with such information or who gained it in his 


official capacity or work, and given the absence of elements of treason or espionage.” 

*“Foreign firms which intend to conduct continuous trade activity on the territory of the USSR... 
[must] receive special permission from the Ministry of Foreign Trade. In practice such foreign firms 
or their representatives on the territory of the USSR at the present time do not exist." Pozdniakov, supra 


note 3, at 15. 
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the product” and conduct the kind of technical follow-up which is almost essential 
to good business relations in many fields. , 

Sixthly, great difficulties are put in the way of protection of foreign patents.™ 

Finally, visa formalities and other difficulties of access to the Soviet Union often 
exist—despite substantial improvement of the situation in recent years. 

All these obstacles, it is submitted, are in large part due to political factors, though 
they are also due, in part, to rigid conceptions of state monopoly and of national 


economic planning. 
1. The use of trade for political objectives 

The fact that all Soviet foreign trade is in the hands of state agencies makes it 
easy for such trade to be withheld from countries or firms which have acted in a 
manner which the Soviet Government considers to be hostile to its interests. Pre- 
sumably Soviet export-import combines would not wish to enter into commercial 
relations with such countries or firms, at least without receiving prior assurance from 
the Ministry of Foreign Trade that they need not hesitate to do so. In enforcement 
of such self-restraint, a decree of the Council of People’s Commissars of 1927 adjures 
the People’s Commissariat of Foreign and Domestic Trade (as it then was) to see 
to it that foreign trade operations of trade delegations and of appropriate economic 
organizations be conducted “as a rule” only with those countries with which the 
Soviet Union has normal diplomatic relations and in which the Soviet foreign trade 
apparatus is guaranteed the possibility of normal commercial activities."* A further 
decree of 1930 authorized the same People’s Commissariat to take countermeasures 
against countries which restrict Soviet commercial activities, and in particular to 
cut off or reduce trade with such countries, boycott shipping of such countries, 
limit transit through the Soviet Union of goods to or from such countries, and cut 
off or reduce the use of ports, means of communication, and bases of such countries 
for transit or re-export of Soviet goods.” In 1936-39, all export combines and other 
economic organizations were forbidden to export Soviet goods—including goods 
which they were already under contract to export—to countries whose exchange 
controls or administrative regulations did not permit Soviet organizations to 
use money received for Soviet exports to pay obligations incurred in the past by such 
organzations or trade delegations. Indeed, the People’s Commissariat of Foreign 


58 There is an adequate machinery for registration of Soviet patents by foreign nationals, under a law 
of March 5, 1941, translated in 2 V. Gsovski, Soviet Crvit Law 361-84 (1948). However, Soviet 
state organizations are not subject to the rights of the patentee if the invention was in use by them 
prior to the issuance of the patent; thus, one difficulty is to determine in advance, prior to the disclosure 
of the patent, whether they were, in fact, using the invention. A second difficulty is that royalties are 
payable in rubles, which can be used only in the Soviet Union. A third difficulty is in securing detailed 
information regarding the use of the invention after the patent has been issued. A fourth difficulty is 
that in the event that the invention is of special importance to the Soviet economy, the Government 
may decree its forcible alienation or compulsory licensing and may set the amount of remuneration to be 
given to the inventor. 

®* Decree on Measures to Guarantee the Normal Course of Operations in Foreign Trade, SoBRANIE 
Zaxonov SSSR [CoLLecTION oF Laws oF THE U.S.S.R.] no. 28, art. 294 (1927). 

55 Decree on Economic Relations with Countries Which Have Established Restrictions on Trade with 


the U.S.S.R. Id. no. 53, art. 557 (1930). 
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Trade was authorized to prohibit export of goods, and also to stop goods already 
dispatched, to countries “whose legislation, administrative regulations, administrative 
and judicial practice or established exchange restrictions would create unfavorable 
conditions for the foreign trade of the USSR.”®* 

“These decrees of the Soviet government, directed to the defense of the foreign 
trade of the USSR from discriminatory measures of imperialistic states, do not 
exhaust, however, all possibilities of the Ministry of Foreign Trade for protection 
of the economic interests of the Soviet state,” a Soviet writer states.>” 


From the very fact of the presence in the Soviet Union of a state monopoly of foreign trade, 
whose realization is imposed on the Ministry of Foreign Trade, the conclusion must 
be drawn that it has the right to prohibit particular Soviet organizations to conclude 
transactions with individual firms which have an incorrect attitude [nelotial’no otnostash- 
chimisia| to the Soviet Union and to Soviet organizations, and also to repeal previously 
issued permits for the performance of transactions with them, and that it has the right 
to dissolve transactions which bring clear economic or other damage to the Soviet state. 
Not so long ago, for example, “Sovfrakht” [the Soviet shipping combine] concluded a 
contract for the hire of a vessel (time charter) with a foreign firm. Under the contract the 
shipowner was obliged to provide a vessel for carriage of Soviet cargoes between various 
ports, with passage in particular to Chinese ports. At the time provided in the contract the 
firm grossly violated the contract and forbade its vessel to pass into ports of the Chinese 
People’s Republic, relying on orders of its government based on the unlawful decision of 
the General Assembly of the U.N. In answer to this the Ministry of Foreign Trade for- 
bade “Sovfrakht” to engage in further conduct of operations with the aforementioned 


steamship company. 


In addition to taking retaliatory measures against businessmen of countries which 
restrict trade with the Soviet Union and against firms which it considers to have an 
“incorrect” attitude, the Soviet Government uses foreign trade as a positive aid to 
fulfillment of its foreign policy objectives. For this purpose, it has used large-scale 
loans, technical assistance, purchases of commodities which it does not need, cancella- 
tion of contracts and of agreements, and embargoes.” 


5 Pozdniakov, supra note 3, at 16-17. 

57 Ibid. 

®® The United States Department of State has reported that from 1955 through 1958, the communist 
bloc had signed agreements with 18 underdeveloped countries to provide approximately $1,600,000,000 in 
economic aid and $800,000,000 in military aid. N.Y. Times, March 22, 1959, p. 1, col. 6. In January 
1958, the State Department estimated that the Soviet Union had in recent years extended credits to 
foreign countries in the amount of $1,900,000,000, at interest rates of 2 to 2%%. Id., Jan. 4, 1958, p. 4, 
col. 2; Jan. 5, 1958, p. 15, col. 1. In December 1958, a Hungarian publication stated that the Soviet 
Union had extended credits amounting to $7,000,000,000 to East European countries, at 2°% interest. 
Id., Dec. 29, 1958, p. 4, col. 3. See generally JosepH S. BERLINER, Soviet Economic Arp (1958), MIKE- 
SELL & BEHRMAN, OP. cit. supra note I. 

Some specific examples of Soviet foreign trade transactions geared to Soviet political objectives are 
the following: 

In September-October 1951, when the foreign trade of Iran was almost at a standstill following the 
nationalization of the Anglo-Iranian oil company, the Soviet Union made large-scale barter agreements 
with Iran which enabled that country to obtain needed commodities which she could not procure in 
the West. N.Y. Times, Sept. 26, 1951, p. 5, col. 3; id., Oct. 25, 1951, p. 10, col. 6. 

In 1955, when Burma found itself in economic straits because of the Southeast Asian rice glut, 


the Soviet Union arranged purchases of rice, as well as barters of rice for heavy equipment, technical aid, 
‘ 
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Apart from these more or less conventional weapons of economic warfare, the 
Soviet state can use its monopoly of foreign trade to sell large quantities of goods at 
low prices, thus disrupting world markets Recently, Soviet sales of aluminum and 
tin and Rumanian sales of oil have raised fears that such a policy was being pur- 
sued. On the whole, however, the Soviet Government has used this tactic very 
sparingly and generally only where there has been some economic justification—the 
desire to get rid of surpluses or to break into markets otherwise closed.”® It is reason- 
able to suppose that the Soviet leaders recognize that, on the whole, a disruption of 
world markets is not to their own interest, both because the Soviet economy depends 
on such markets and because a deliberate policy of large-scale dumping would stimu- 
late retaliatory measures on the part of other governments. 

Finally, the Soviet state has the advantage of a unique type of influence on inter- 
national trade—namely, that exercised by the communist parties of other countries. 
In some cases, West European communist parties participate directly or indirectly 
in private companies which import from, or export to, or finance trade with the 


Soviet Union or other communist countries. 


I] 


AMERICAN CONTROLS ON TRADE WITH THE SoviET UNION 


60 


Compared with domestic trade, American foreign trade is characterized by a 
relatively high degree of governmental control; compared with the Soviet system 


and cement, although the Soviet Union has little need for Burmese rice. Id., Nov. 28, 1955, p. 1, col. 
. 
In 1955, when the world market for cotton had reached extremely low levels because of over- 
production, the Soviet Union was able to relieve Egypt of surplus cotton stocks by extending credits and 
by a straight cotton-for-arms barter arrangement, although the Soviet Union was by then itself an 
In 1955, 26% of Egyptian exports went to East Europe and Communist China, 


exporter of cotton. 
When Egypt was threatened with economic 


as against 14% in 1954. Id., Aug. 27, 1956, p. 3, col. 1. 
boycott and other sanctions following the Suez Canal nationalization in 1956, the Soviet Union, again, 
responded with trade offers and the sending of technical personnel. 

The most direct use of trade as a political weapon is the imposition of a total or partial embargo 
The 1948 Yugoslav break with 


purely as a retaliatory measure, with no relation to economic policy. 
the other members of the 


the Cominform was punished by a total trade embargo on the part of 
Cominform. The impact of this action may be gauged by the fact that 50.7 
and 95.6% of its imports, came from East Europe in that part of 1948 which preceded the break. 
Id., Dec. 28, 1948, p. 1, col. 7. In September 1955, Yugoslavia and the Soviet Union signed a new 
year, id., Sept. 2, 1955, p. 2, col. 3, and the Soviet 


of Yugoslavia’s exports, 


barter pact calling for exchanges of $70,000,000 a 
Jnion forgave a $90,000,000 Yugoslav debt, as a token indemnity for the damage caused by the 
embargo. Id., July 28, 1955, p. 6, col. 2. 

Economic measures, again, reflected a political rapprochement when, in November 1956, the Soviet 
Polish debts arising out of the use of credits granted by the Soviet 


Union settled accounts with Poland. 
Accounts 


Union, in full payment for coal delivered by Poland in 1946-53, were substantially reduced. 
in connection with railroad transport and various noncommercial payments were also revised in Poland’s 
favor. See id., Nov. 19, 1956, p. 1, col. 8. 

For another example of withdrawal of trade for political reasons, denial of licenses for shipment 
of oil to Israel as an aftermath of the Israeli attack on Egypt in the fall of 1956, see supra note 34. 

°° In the case of aluminum and tin, Soviet policy seems to have been influenced in part by an acute 
balance-of-payments problem with the sterling area. Cf. Nove, Soviet Trade and Soviet Aid, Lloyd's Bank 
Review, Jan. 1959, p. 1. In addition, the Soviet leaders may have been seeking to exert pressure for 
Soviet admission to the Intergovernmental Tin Agreement. 


®° United States export controls were analyzed shortly after passage of the 1949 Export Control Act 
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of foreign trade, however, the predominant characteristics of American trade are that 
it is carried on primarily by individual business firms, for profit, on the basis of 
market conditions, with prices and other contract terms in large part (though not 
entirely) free from control either by government or by cartels or trade associations. 
It is its predominantly private, or market, character which determines not only the 
basic institutional structure of American foreign trade, but also, to a large extent, 
the nature of the governmental controls upon it as well. 

The legal controls imposed by the United States Government on trade with 
communist countries® have been grafted onto legal controls imposed on foreign 
trade in general. The specifically anticommunist trade controls date only from 
1948-49.°* Like the rest of American foreign trade controls, they do not present a 
harmonious, preconceived, and systematic set of directives, but are a mélange of par- 
ticular measures designed to meet particular objectives and, sometimes, to satisfy 
particular interest groups. We shall consider them under the following headings: 
import controls, export controls, credit and exchange controls, restrictions on access 
to markets, and use of foreign trade to achieve political objectives. 


A. Import Controls 


1. Customs duties 

The chief form of American import control is the tariff. Since 1934, and especially 
since 1947, successive reductions in customs duties effected by the President under 
the Reciprocal Trade Agreements Acts and through the General Agreement on 
Tariffs and Trade have made the American tariff a much less formidable barrier 
to foreign trade than it was in the 1920’s and early 1930's. 

In the case of imports from communist countries, however, Congress, in 1951, 
as a result primarily of the Korean War, required the President to suspend, with- 
draw, or prevent the application of all tariff concessions granted since 1930 to the 
Soviet Union and to “any nation or area dominated or controlled by the foreign 


government or foreign organization controlling the world Communist movement.”** 


The re-imposition of the 1930 tariffs upon imports from communist countries 


in a student comment, Export Controls, 58 Yate L. J. 1292 (1949), and in a short article by Ostroff, 
The Control of Exports, 13 Frep. B. J. 52 (1952). See also Silverstone, The Export Control Act of 
1949: Extra-territorial Enforcement, 107 U. Pa. L. Rev. 331 (1959). A valuable essay on the wartime 
and immediate postwar system of export licensing is Roperr C. Turner, Export CONTROL IN THI 
Unitep States Durinc THE War AND Postwar Periops (1947). Apart from these items, there has been 
no analysis of the structure of American export controls in legal or economic periodicals, so far as the 
writer can discover, and there are no books on the subject. Export controls are described in quarterly 
reports on export control issued by the Secretary of Commerce to the President, the Senate, and the 
House of Representatives and in the Battle Act reports issued by the International Cooperation Admin 
istration and its predecessors. The import and transactions controls on trade with communist countries 
seem to be analyzed nowhere. Indeed, government controls on foreign trade in general are, relative 
to their importance, one of the least studied branches of American law. 

°? On the use of the term “communist,” see supra note 2. American restrictions on trade with com- 
munist countries do not extend to Yugoslavia. 

°? See infra note 87. 

°* Trade Agreements Extension Act of 1951, § 5, 65 STAT. 73, 19 U.S.C. § 1362 (1952). 
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except Yugoslavia involved the termination or modification of various commercial 
treaties and agreements. In the case of the Soviet Union in particular, the Presi- 
dent gave notice to the Soviet Government of termination of the Executive Agree- 
ment of 1937 in which the United States had granted to the Soviet Union un- 
conditional and unrestricted most-favored-nation treatment with respect to customs 
duties, customs formalities, and laws affecting sale or use of imported goods within 
the country. 

As a result of the withdrawal of tariff concessions, Soviet manganese ore im- 
ported into the United States is taxed at the 1930 rate of one cent per pound on 
the metallic manganese therein, whereas manganese ore from noncommunist coun- 
tries is taxed at the rate of one-fourth cent per pound on the metallic manganese 
therein. Hewn or sawed timber imported from the Soviet Union is taxed at the 
1930 rate of one dollar per thousand board feet, whereas the same product imported 
from noncommunist countries is dutiable at twenty-five cents per thousand board 
feet. Essential or distilled oils imported from the Soviet Union are subject to a 
customs duty of twenty-five per cent ad valorem, whereas the customs duty on the 
same product imported from noncommunist countries is 64 per cent ad valorem.® 
These and other similar differences in tariff rates have been an important contrib- 
uting cause of the decline of imports from the Soviet Union, although it should 
be noted that imports of Soviet products which are duty-free have also declined.® 

American imports from the Soviet Union, in addition to being subject to the 1930 
tariff rate, are exposed to several other tariff hazards which, though not erected 
expressly against communist countries, are apt to hit them with special force. These 
include antidumping duties, countervailing duties, and equalization duties. The 


®* Notice was given of termination of the 1937 commercial agreement with the Soviet Government, 
see infra note 65, and of the provisional commercial agreement of 1930 with Rumania, and the 
provisional commercial agreement with Bulgaria of 1932 was denounced. Because most-favored-nation 
provisions were parts of treaties of friendship, commerce, and consular rights with Hungary and 
Poland, these states were notified to modify the treaties in question by terminating the relevant most- 
favored-nation articles or to terminate the treaties as a whole. Because Czechoslovakia was a contracting 
party to the General Agreement on Tariffs and Trade, it was necessary to obtain a waiver of United 
States obligations to that country from the other contracting parties. See 13 RayMonp DenNeTr & 
KatruHertne D. Durant (Eps.), DocuMENTs ON AMERICAN ForEIGN RELATIONS, JANUARY I-DECEMBER 31, 
1951, at 316 (1952). By presidential proclamation, tariff concessions were suspended, “until reinstated,” 
on imports from Albania, Estonia, the Kurile Islands, Latvia, Lithuania, Outer Mongolia, Rumania, the 
Russian Zone of Germany and the Russian Sector of Berlin, Southern Sakhalin, Tanna Tuva, and com- 
munist-controlled parts of China, Cambodia, Laos, Vietnam, and Korea. 16 Fep. Rec. 7635, 7636 
(1951). 

®® The executive agreement extending most-favored-nation treatment to the Soviet Union, in return 
for Soviet commitments to purchase at least $40,000,000 of American goods, was concluded on August 
4, 1937, 50 STAT. 1619, E.A.S. No. 105; and subsequently extended, for one-year periods, in 1938, 
53 Stat. 1947, E.A.S. No. 132; in 1939, 53 Stat. 2404, E.A.S. No. 151; in 1940, 54 STAT. 2366, 
E.A.S. No. 179; in 1941, 55 Stat. 1316, E.A.S. No. 215; and in 1942, 56 Stat. 1500, E.A.S. No. 253. 
There are, at present, no commercial agreements in force with the Soviet Union, except lend-lease. 
U. S. Dep’r oF State, TREATIES IN ForcE ON JANUARY I, 1958, at 157-59 (1958). 

*® The 1930 rates are found in the Tariff Act of 1930, 46 Srat. 590, 19 U.S.C. § root, paras. 302, 58, 
40t. Information as to current rates was received from the Entry Division of the United States Customs 
House, Boston, Mass. 

°? See infra note 82. 
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American antidumping acts resulted from fears of West European dumping; they 
have been applied relatively rarely,°* and in no case to imports from a communist 
country. However, the basic test of the act—namely, that dumping occurs if the 
goods are imported into the United States at less than the price for which they are 
sold in the country of manufacture—threatens countries which do not have a free 
price system and a convertible currency; and the provision that in the absence of a 
foreign or export price, the value of the goods may be determined on the basis of cost 
of production is susceptible of arbitrary application in the case of imports from a 
planned economy.” 

Countervailing duties are a surtax, in addition to normal customs duties, imposed 
on imports whose exportation has been facilitated through a subsidy of the govern- 
ment of the foreign country. The additional duty is designed to neutralize the 


foreign subsidy.” Again, although in practice countervailing duties have not been 


levied upon imports from communist countries, they constitute a potential threat 
to trade with countries whose entire economy is, in one sense, subsidized. 

Another type of tariff restriction which threatens the Soviet Union and other 
communist countries, for reasons similar to those indicated in the preceding para- 
graphs regarding antidumping and countervailing duties, is the provision of the 
1930 Tariff Act that imports produced in countries with costs of production lower 


than those prevailing in the United States are to be taxed so as to “equalize” the 


costs of production in the two countries.’ This provision does not apply to goods 


imported from countries with which the United States has a reciprocal trade agree- 


®8 According to the Bureau of Customs of the Treasury Department, antidumping duties have been 
imposed only twice in the postwar period—on certain hardboard from Sweden, and on iron pipe from 
the United Kingdom. 

*° Antidumping Act, 42 Stat. 110 (1921), as amended, 19 U.S.C. §§ 160-73 (1952). “Fair value” 
is defined in terms of a formula which compares the import price with the price at which the goods 
are sold for home consumption or for export in their home market. If sales volume in the home market 
does not form an adequate basis of comparison with sales in the United States, reference is made to third 
country sales. If third country sales do not form an adequate basis of comparison, or if figures are 
not available, cost of production is used. Treas. Rec. § 14.7 (Supp. 1956). 

The difficulty of applying these standards to the Soviet economy is readily apparent. The official 
Soviet rate of four rubles to the dollar is inflated for some purposes. Ten rubles for a dollar are given 
to tourists and for “noncommercial transactions.” Rubles are sold by private speculators in Western 
cities at rates ranging around 30 rubles for a dollar; however, the ruble is an internal currency only, 
and thus the “free’’ rate in foreign markets is for rubles which cannot purchase goods outside the 
Soviet Union and cannot legally be taken into the Soviet Union. Also domestic prices of many consumer 
goods are highly inflated by a turnover tax imposed on the transfer from the producing organization. 

In Amtorg Trading Corp. v. United States, T.D. 45535, 61 Treas. Dec. 689 (1932), the court 
held that matches imported from the U.S.S.R. could not be subject to an antidumping duty, in part 
because there was no foreign value for such matches in the Soviet Union and there was no evidence in 
the record of the cost of production. This case is interpreted in Harry C. Hawkins, CoMMERCIAL 
TREATIES AND AGREEMENTS 137 (1951), as meaning that existing legislation is inadequate to prevent 
Soviet dumping. It should not be impossible, however, to present some evidence of Soviet cost of 
production; how to interpret the evidence is another matter. 

7 See Tariff Act of 1930, § 303, 46 Star. 687, 19 U.S.C. § 1303 (1952). 

™ 46 Strat. 701, 19 U.S.C. § 1336 (1952). The Tariff Commission is required to report to the 
President findings with respect to differences in cost of production and to report such increases or 
decreases in rates of duty, up to 50%, as it finds necessary to equalize such differences. However, the 
President has discretion with respect to approval of the Tariff Commission’s recommendations. 
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ment;'* but since the denunciation of such agreements with the communist countries 
(except Yugoslavia) in 1951, it has presumably revived as to them, though it has 
not been applied to them yet. 


2. Quotas and prohibitions 

Quantitative restrictions upon imports play a relatively small role in American 
foreign trade. Nevertheless, there are a few types of quota restrictions and prohibited 
imports which are an obstacle to trade with the Soviet Union and other communist 


countries. 

a. The President's power to impose restrictions upon goods imported in such 
quantities as to constitute an actual or potential threat to the national security, 
though not especially addressed to communist countries and thus far not exercised 
against them, are potentially applicable to all imports from them.”* 

b. United States Treasury Regulations issued in December 1950, under the 
Trading With the Enemy Act, prohibit the importation, without a license from 
the Secretary of the Treasury, of all merchandise the country of origin of which is 
Communist China or North Korea, and also of certain specified goods of which 
those countries are principal suppliers, from any country not named in the act."* 
Thus, cashmere may be imported from Iran freely, but not from any other country 
of the world without a license. Weasel may be imported from Canada, but not 
from any other country without a license. In fact, the Secretary of the Treasury does 
issue licenses for imports of the listed merchandise, and in the case of communist 
countries other than Communist China and North Korea, an informal quota system 


has been established.”® 


™See 48 Strat. 944, 19 U.S.C. § 1352 (1952). In addition to the provisions discussed above, 
the President is authorized to impose additional duties on imports from a foreign country which dis- 
criminates, in fact, directly or indirectly, by a law or administrative regulation or practice, against the 
exports and commerce of the United States, which is not equally enforced upon the like articles of every 
foreign country, or which places the commerce of the United States at a disadvantage compared with 
the commerce of any foreign country. 46 Strat. 704, 19 U.S.C. § 1338 (1952). If, after the proclama- 
tion of such duties, the discriminating country maintains or increases its discriminations, the President 
is authorized, if he deems it consistent with the interests of the United States, to exclude products 
of that country from importation into the United States. The additional duties are not to exceed 50% 
ad valorem or its equivalent. This provision has apparently never been applied. 

™ Trade Agreements Extension Act of 1955, § 7b, 69 Stat. 166, 19 U.S.C. § 1352a (Supp. V, 1958). 
Cf. Friedmann, Rights of Importers under Section 7b of the Trade Agreements Extension Act of 1955, 25 
Gero. Wasn. L. Rev. 427 (1957). The provision was retained in the Trade Agreements Extension Act of 
1958, § 8, 72 Srat. 678, 19 U.S.C.A. § 1352a (Supp. 1958). 

™ Trading With the Enemy Act of 1917, 40 Stat. 411, 50 U.S.C. App. §§ 1-40 (1952), as amended, 
31 C.F.R. § 500.204 (Supp. 1957). Following is a partial listing of the 42 items included in the regula- 
tion: aniseed, bambo, hog bristles, paint brushes, carpet wool, cassia, cinnamon oil, eggs, feathers and 
down, firecrackers, floor coverings, goat skins, ginger roots, hats, jade stones, menthol, musk, tussah silk, 
Chinese tea, tuna oil, walnuts, and yak hair. 

™ Imports of the listed products from noncommunist countries require a certificate of origin verified 
by the exporter’s government. In 1952, the Division of Foreign Assets Control of the Treasury Depart- 
ment established a quota system for traditional importers of certain goods from communist countries, 
except China and North Korea. Each importer was given a quota based on the share of the total 
importation volume which his past import business reflected in the base period 1946-50. Division 
officials state that this system was devised because it was considered that, although a certificate of 
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c. One peculiar restriction directed against the Soviet Union and Communist 
China was the prohibition in 1951 of the importation of seven kinds of furs and 
skins, but not of others, which are the product of those two countries."* This in- 
sertion into the Trade Agreements Extension Act of 1951, which has been carried 
over into subsequent renewals of the Act, was the result of influence upon Congress 
by businessmen interested in selective prohibition of competing imports, who were 
able to take advantage of popular anticommunist feeling generated by the Korean 
War. This is the only example of an absolute import prohibition of particular 
Soviet products under American law. 

d. Another type of import prohibition which was designed to affect the Soviet 
Union, as well as other countries, is the provision of the 1930 Tariff Act barring im- 
ports produced by convicts or forced labor.” This provision has occasionally been 
applied in practice.”® It was applied in 1951 to Soviet crabmeat,”® and its existence 
constitutes a barrier to imports of other Soviet products, such as timber, which is 
produced in part by prisoners in the Siberian corrective labor camps. 

Although the United States imposes quotas on the import of a few agricultural 
products (chiefly, cotton, sugar, wheat, butter, and some other dairy products) and 
also of lead, zinc, and petroleum, these controls are not directed against particular 
countries and do not affect the Soviet Union or other communist countries sub- 


stantially. 


3. Restrictions upon governmental purchases of foreign goods 


In 1933, Congress enacted the “Buy American” Act, which requires United States 


government agencies and business firms under contract with such agencies, in 
making purchases of goods for public use within the United States, to acquire “only 
such unmanufactured articles as have been produced substantially all from material 
produced in the United States,” unless to do so would be “(a) inconsistent with the 
public interest or (b) unreasonably costly.”*° This law was implemented in 1954 


origin procedure would not be practicable with communist countries, established importers of these 
products should not be put out of business. No regulation has been published to this effect. 

™ Trade Agreements Extension Act of 1951, § 11, 65 Stat. 75, 19 U.S.C. § 1367 (1952): “The 
President shall . . . take such measures as may be necessary to prevent the importation of ermine, fox, 
kolinsky, marten, mink, muskrat and weasel furs and skins . . . which are the product of the Union 
of Soviet Socialist Republics or of Communist China.” The President subsequently proclaimed that such 
imports are prohibited. 16 Fep. Rec. 7635, 7636 (1951). 

"7 “All goods ... produced ... in any foreign country by convict labor or/and forced labor or/and 
indentured labor under penal sanctions shall not be entitled to entry at any of the ports of the United 
States, and the importation thereof is hereby prohibited. . . . 

“Forced labor,’ as herein used, shal! mean all work or service which is exacted from any person 
under the menace of any penalty for its nonperformance and for which the worker does not offer 
himself voluntarily.” 46 Star. 689, 19 U.S.C. § 1307 (1952). 

78 Recently, certain products made by prisoners in Mexican jails have been excluded, according to an 
official of the Bureau of Customs. Once a finding is made that the product is produced by convict 
or forced labor, it is excluded until satisfactory proof to the contrary is offered. 

719 C.F.R. § 12.42 (1953); 16 Fen. Rec. 776 (1951). 

*°“Buy American” Act § 2, 47 Stat. 1520 (1933), 41 U.S.C. § 10a (1952). 





510 Law AnD CONTEMPORARY PROBLEMS 


by an executive order which stated certain price criteria for determining whether 
to purchase the product in the United States would be inconsistent with the public 
interest or unreasonably costly and which provided (section three): “Nothing in 
this order shall affect the authority or responsibility of an executive agency: (a) To 
reject any bid or offer for materials of foreign origin if such rejection is necessary 
to protect national security interests, after receiving advice with respect thereto from 
the President or from any officer of the Government designated by the President 
to furnish such advice.”* 

Thus, the present effect of the “Buy American” Act is to prevent imports under 
government contracts from any foreign country where such import would be against 


” «4 


“the public interest,” “the national interest,” or “essential national security interests.” 
The law could easily be interpreted as permitting a government agency to reject any 
bid or offer of products of the Soviet Union or any other communist country. 

Apart from the above-mentioned controls, there is no restriction upon any import 
from the Soviet Union into the United States. The only restrictions which have 
actually been invoked are the imposition of quotas on forty-two products listed in 
the Treasury Regulations under the Trading With the Enemy Act as subject to 
licensing, the prohibition upon imports of seven kinds of furs and skins listed in the 
Trade Agreements Extension Act of 1951, and the exclusion of crabmeat as the 
product of forced labor. On the other hand, the withdrawal of tariff concessions 
from the communist countries (except Yugoslavia) is a serious barrier to the im- 
portation of many—though by no means all—of their products;®* and the power of 
the President to restrict imports when the national security so requires and the 
provisions for levying antidumping and countervailing duties, for “equalizing” the 
cost of production, and for barring products of convict or slave labor are a serious 
threat to imports from communist countries, though they have rarely been applied 
in practice, partly because of the small volume of such imports. Recent imports 
of Soviet benzene, Rumanian oil, and other products from the Soviet Union and 
East Europe have raised cries for invoking all these restrictions. 

*? Exec. Order No. 10582, 19 Fen. Rec. 8723 (1954). 

®? The level of general imports from the U.S.S.R. dropped from $86,825,000 in 1948 to $16,818,000 in 
1952. Nevertheless, imports of some commodities actually increased during the period 1948-52. Bristles 
imports rose from $210,000 in 1948 to $818,000 in 1952. Imports of certain commodities principally 
manufactured by other European communist countries rose as well. $6,000 worth of meats and sausage 
casings, mostly from Poland, were imported in 1948; by 1952, these imports had reached the figure 
of $7,259,000. There was likewise an increase in the importation of fertilizers and fertilizer materials, 
from $18,000 in 1948 to $2,746,000 by 1952. On the other hand, there were no imports of asbestos, 
which is on the free list and which was imported from the Soviet Union before the war (6,000 tons in 
1936, according to Baykov, op. cit. supra note 1, at 97). See 9 MuruaL DEFENSE AssISTANCE CONTROL 
Report [hereinafter cited as NintH Batrte Act Report] app. E, table 4c (1957). In 1956, imports 
from the U.S.S.R. amounted to $24,443,000; and in 1957, to $16,512,000. United States imports from 
the Sino-Soviet bloc totaled approximately $66,000,000 in 1957, as compared with approximately 
$73,000,000 in 1956, approximately $46,000,000 in 1953, and approximately $233,000,000 in 1948. 11 


Murua DeFense Assistance Controt Report table 5a (1958). 
*° Cf. N.Y. Times, March 2, 1959, p. 1, col. 4. 
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B. Export Controls 

1. Controls upon exports of strategic goods 

It is characteristic of the differences between the Soviet and the American systems 
of foreign trade that the Soviet Government may prevent exportation of any particu- 
lar product to any particular country without enacting any prohibitory legislation or 
regulations, by the mere omission of the planning and administrative authorities to 
provide for exportation of the particular product to the particular country; whereas 
the American Government may not prevent private exportation of any particular 
product to any particular country without some prohibitory legislation or regulations. 
The elaborateness of such prohibitory legislation and regulations is, in part, an index 
of the extensiveness of the prohibitions, but it is also, in part, an index of the extent to 
which foreign trade operations are in private rather than governmental hands. 

Export controls were imposed by the United States Government for the first time 
in 1940, when the President was authorized to prohibit or curtail export of military 
equipment or munitions in the interest of national defense.** In 1942, the list was 
extended to include all commodities and technical data, regardless of its significance 
for national defense.** Although Congress removed many of the wartime powers 
of the executive in 1947, the power to control exports was retained, though with 
some limitations and with the congressional injunction that it should be used 
sparingly.** In 1949, the present United States Export Control Act was passed, 
authorizing the President to “prohibit or curtail the exportation from the United 
States . .. of any articles, materials, or supplies, including technical data, except 
under such rules and regulations as he shall prescribe.”*’ Under the rules and 
regulations laid down by the President, all exports, except those to Canada or a 
United States territory, require some form of license; however, most shipments 


can be made under a general license—that is, without obtaining specific prior per- 


mission. A shipment requiring a validated license can be made only after specific 
permission is obtained from United States Bureau of Foreign Commerce of the 
Department of Commerce, through its Office of Export Supply, a section established 
to administer export controls. Whether a general license or a validated license is 
required, however, the exporter must file a Shipper’s Export Declaration describing 


the commodity to be exported and the name of the person to whom the commodity 


** 54 Stat. 712, 714 (1940), 50 U.S.C. App. § 1171 (1952). 

85 56 Strat. 463 (1942), 50 U.S.C. App. § 793 (1952). 

®° Second Decontrol Act of 1947, 61 Stat. 321, 50 U.S.C. App. § 645 (1952). Staffs of the Senate 
Foreign Relations Comm. and the House Foreign Affairs Comm., The European Recovery Program— 
Basic Documents and Background Information, S. Rep. No. 111, 80th Cong. 1st Sess. 181 (1947) de- 
clares that ‘“‘pursuant to the clearly expressed will of the Congress, the executive branch has used 
sparingly the controls which were left on the statute books.” 

®7 Export Control Act of 1949, § 3, c. 11, 63 Strat. 7, 50 U.S.C. §§ 2021-32 (1952). Under the 
Second Decontrol Act, supra note 86, shipments of all commodities to Europe and neighboring regions 
were brought under control as of March 1, 1948. On April 30, 1948, the Secretary of Commerce re- 
ported that “primary attention has been devoted to shipments to Eastern rather than Western Europe,” 
and that “all license applications to this area are subjected to close scrutiny.” U.S. Dep’t of Commerce, 
Export Control and Allocation Powers, April 30, 1948, p. 15. 
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is ultimately consigned, as well as of any intermediate consignee. Where a validated 
license is required, the application must state the country of ultimate destination, 
the ultimate consignee in the foreign country, and the end use of the product (for 
purchaser’s own use, for resale in the open market, for new construction, for main- 
tenance of existing facilities, for re-export, and if so, to what country, etc.), as well 
as other information, including “a detailed description of the specific use of the 
proposed exportation and its ultimate significance in the economy of the country of 
destination.” Moreover, the applicant for a validated license must submit a state- 
ment from the ultimate consignee describing in detail the end use to which the 
commodity will be put, the types of customers to whom the resale will be made if 
resale is contemplated, etc.** 

For licensing purposes the world is divided into two parts, Country Groups O 
and R. Country Group O consists of all of the Western Hemisphere nations, ex- 
cept Canada. Country Group R consists of all other countries in the world, except 
Canada. Subgroup A within Country Group R consists of nations with communist 
governments—specifically, Albania, Bulgaria, Communist China, Communist-con- 
trolled parts of Vietnam and Laos, Czechoslovakia, East Germany, Estonia, Hungary, 
Latvia, Lithuania, North Korea, Outer Mongolia, Rumania and the Soviet Union 
—but not Yugoslavia or, since 1957, Poland.*® 

Commodities subject to export control because they are in short supply (in Janu- 
ary 1959, nickel alone fell into that category) or because they are considered strategic 
are placed on the so-called “Positive List.” Certain goods on the Positive List—classi- 
fied as R commodities—require a validated license if exported to R countries; other 


goods on the Positive List—classified as RO commodities—require a validated license 
if exported to either R or O countries. Until recently, all commodities exported 
to Subgroup A destinations, as well as to Hong Kong and Macao, required a vali- 
dated license, whether or not they appeared on the Positive List;®° in April 1956, a 
specific list of peaceful goods for export to European Russia (but not the Maritime 
Provinces—t.e. the Far Eastern seaports—of the Soviet Union) and East Europe was 
made subject to a general license, called General License Subgroup A (GLSA).”! 


®® The statement from the ultimate consignee may be by wire or cable. It must include ultimate 


destination, end use, and a description of the transaction sufficient to identify it as the same described 
in the application. If any changes are to be made, the consignee must promptly send a supplemental 
statement. There is, however, an alternative procedure for exporters who have a continuing and 
regular relationship with an ultimate consignee involving recurring orders for the same kind of com- 
modities to the same destinations and for the same end uses. The exporter may submit a single 
statement signed by the ultimate consignee covering all proposed shipments for the year. 15 C.F.R. 
§ 372.4 (1957). 

*°r5 C.F.R. § 371.3(a)(2) (1957), as amended, 22 Fep Rec. 7556 (1957). 

°° Id. § 371.2(c)(1)(1i). See also id. § 372.3. 

*1 Id. § 371.24. See U.S. Dep't Commerce, Export Control, 4th quarter 1957, p. 15 for the list of 


commodities subject to the general license GLSA. See also 15 C.F.R. § 371.51 (Supp. 1959). Another 


list is applicable for exports to Hong Kong (GHK); this list was extended to Macao on May 29, 1958. 
“The establishment of this new general license in no way reflected a change in policy with respect to 
Validated licenses for European Soviet bloc destinations 


The 


exports of strategic goods to the Soviet bloc. 
have continued to be required for all commodities not specifically included on the GLSA roster. 





SoviET-AMERICAN TRADE 513 


One of the chief practical difficulties for American manufacturer-exporters who 
wish to sell to the Soviet Union plant and machinery which is neither on the 
Positive List nor subject to general license GLSA is that they cannot be given advance 
assurance of a validated license; that is, the regulations of the Bureau of Foreign 
Commerce require that license applications be supported by a firm order. Since 
a considerable amount of time and money is often required even to do the prelim- 
inary work necessary to put in a bid, the license risk becomes a substantial obstacle.” 


The Bureau of Foreign Commerce has virtually complete discretion in deciding 


whether or not to grant a validated license, within the general purposes of the Act.®* 


A system of administrative appeals from denial of a license is provided, with the 
final authority in a three-man Appeals Board designated within the Department of 
Commerce, but the discretion of the licensing authorities is so broad that it is hard 


to think of any ground on which their decision could be reversed, except refusal 


main purpose of GLSA was to facilitate trade with the European Soviet bloc in nonstrategic and non- 
Positive List commodities by eliminating the burden on the American export Community of receiving prior 
Government approval. All of the goods included on the GLSA roster are of the type that would be 
approved to these destinations under existing export licensing policy. [Query: would they have been 
under pre-existing policy?—H.J.B.] 

“Approximately 700 items in over 57 general commodity categories were included on the initial GLSA 
roster, including: beverages, certain rubber products, drugs and pharmaceuticals, fibers, wood and 
paper products, glass, clay products, cutlery, household goods, refrigeration equipment, office machines, 
dyes, leather, hides and skins, pigments, paints, certain chemical specialty items, soil improvement 
compounds, soap and toiletries, photographic equipment, certain optical goods, musical instruments, toys, 
dental equipment, jewelry, lamps, sponges, notions, beauty and barber supplies and coin-operated 
machines. 

“On June 20, 1957, the Department announced an expansion of GLSA to include approximately 250 
additional nonstrategic commodities. 

“In another action, effective June 27, 1957, the Department removed a small number of items from 
the GLSA roster in order to prevent possible circumvention of U.S. Government policy providing for the 
denial of exports of subsidized Commodity Credit Corporation goods to the U.S.S.R. and other Eastern 
European countries (other than Poland). Commodities removed frm the GLSA roster under this action 
included rubber and rubberized piece goods, fabrics, clothing, shoes and miscellaneous cotton textile 
products.” U.S. Dep’t of Commerce, Export Control, 4th quarter 1957, pp. 15, 16. (It is the policy 
of the Bureau of Foreign Commerce to deny applications for validated licensees to export, or authority 
to re-export, agricultural commodities and manufactures thereof to Subgroup A countries where the 
commodity is acquired directly or indirectly from the Commodity Credit Corporation or is shipped in 
substitution for such a commodity or is subsidized for export.) 

In 1958, more goods were added to GLSA; and in 1959, some goods have been subtracted from it. 
Most of the industrial equipment which the Soviet Union has sought to buy in the United States in 
recent years is neither on the GLSA list nor on the Positive List, and hence requires validated licenses. 
See infra note 135. 

A hitch to GLSA procedure is that the exporter must acquire a validated license for the export of 
any related technical data, aside from purely scientific material, that is not generally available. 

*2 Cf. Address by Frank W. Sheaffer, Acting Director, Export Supply, U.S. Bureau of Foreign 
Commerce, at the Meeting of the American Management Association, Inc., New York City, Nov. 6, 1958. 

°’ The general purposes are: “(a) to protect the domestic economy from the excessive drain of 
scarce materials and to reduce the inflationary impact of abnormal foreign demand; (b) to further the 
foreign policy of the United States and to aid in fulfilling its international responsibilities; and (c) 
to exercise the necessary vigilance over exports from the standpoint of their significance to the national 
security.” 63 Strat. 7 (1949), 50 U.S.C. App. § 2022 (1952). See also 15 C.F.R. § 372.55 3725 
(1957). Since the Korean War, commodities controlled due to short supply have diminished almost 
entirely, and in January 1959, consisted solely of various types of nickel. See U.S. Dep't of Commerce, 
Export Control, 4th quarter 1958, p. 16. 
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to follow procedural requirements or a clear mistake in the findings of fact.°* No 
applicant has ever taken the denial or revocation of a license to court. 


2. Intergovernmental coordination of controls on trade with communist countries 


One of the legal problems involved in the rigorous system of United States export 
controls is the question of their extraterritorial effect. They subject to the penalties 
of the criminal law of the United States—with fines up to $10,000 and imprisonment 
up to one year—any person who violates them, including any carrier or any con- 
signee who diverts cargo contrary to the provisions of the export license.®® In fact, 
however, transshipment in violation of the United States Export Control Act by 
persons not subject to the jurisdiction of the United States cannot effectively be 
dealt with by criminal sanctions. Administrative denial of export privileges to such 
persons is a more effective means of enforcement, and hundreds of American and 
foreign merchants have suffered this penalty.°* In addition, the cooperation of 
foreign governments has been enlisted. Under a procedure introduced in 1952 for 
specific Positive List commodities exported to West European countries, the applicant 
for an export license must submit an import certificate (IC) issued by the govern- 
ment of the importing country; thus, the importer must make an official commitment 
to his government, under sanctions of penalties imposed by it, that the goods will 
not be used or re-exported or transshipped contrary to its regulations. Secondly, the 
United States authorities may, at their option, require a delivery verification (DV) 
in any case in which an import certificate is required and in certain other cases. 
The exporter obtains the verification from the importer, who receives it from his 
government. The importing country thus cooperates in the discovery of illegal 
transshipments. The procedure is referred to as IC/DV procedure.*’ It should be 
noted, however, that IC/DV procedure is not applicable to goods which are not 
on the Positive List, but which require validated United States licenses. 

A second problem, perhaps more political than legal, which is involved in the 
system of United States controls of exports of strategic goods is the question of 
the extent to which the United States may properly exert influence on other coun- 
tries to maintain similar controls and to coordinate their controls with the American. 
The system of coordination of controls was established by the Mutual Defense 
Assistance Control Act (or Battle Act) of 1951, under which a coordinating commit- 


** The regulations state that any person may appeal on the following grounds: “(1) The regulation 
or administrative action works an exceptional and unreasonable hardship upon him; or (2) The regula- 
tion or administrative action improperly discriminates against him.” 15 C.F.R. § 383.1(e) (1957). 

*® 15 C.F.R. § 381 (1957); 63 Strat. 8 (1949), 50 U.S.C. App. § 2025 (1952). The Act does not 
distinguish between American and foreign violators of its provisions. 

°° “The Export Control Investigation Staff of the Department of Commerce may initiate such pro- 
ceedings against any person who appears to have violated any regulation related to export control. 
Hearings take place before Compliance Commissioners appointed by the Director of the Bureau of 
Foreign Commerce of the Department of Commerce. Complaints regarding administrative actions, or 
concerning regulations issued under the Export Control Act, may be brought before the Commerce Depart- 
ment’s Appeals Board for final determination.” U.S. Dep’t of Commerce, Export Control, 3d quarter 
1958, p. 18. See 15 C.F.R. § 382.1 (1957). Cf. Silverstone, supra note 60, at 338 ef seq. 

°TIC/DV procedures are outlined in 15 C.F.R. §§ 368, 373.2 (1957). 
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tee of representatives of various countries is appointed to determine what goods should 
be considered strategic and what means should be adopted to prevent them from 
reaching communist countries.”* In fact, the system of controls of strategic exports 
is virtually the same in most West European countries. 
times considerable diversity of opinion as to what exports should be restricted and 
what should not. Under the Battle Act, the President is authorized to withhold all 
economic assistance from any country which permits an export to any communist 


99 However, there is some- 


country of any goods “of primary strategic significance.”’°” Although a fairly high 
degree of harmony has apparently been maintained between the United States, Can- 
ada, and West Europe with respect to the Positive List of goods not to be exported 
to East European countries, there is a wide disparity concerning goods not on the 
Positive List, but, nevertheless, requiring validated licenses under American law.” 
Moreover, the insistence of the United States on more severe restrictions in the case 
of Communist China has been rejected.'”* 


°§ Multilateral organizations for international export controls have been functioning in Paris since 
January 1950. International lists of items for embargo, for quotas, and for surveillance have been 
established, although each participating country has its own national control list. The administrative 
machinery consists of the Consultative Group, which sits at intervals to coordinate strategic trade con- 
trols policy, and two subordinate committees which oversee continuing enforcement. One is the Co- 
ordinating Committee (COCOM); the other is the China Committee, (CHINCOM), established in 
1952. COCOM applies trade controls to European communist countries; CHINCOM administers the 
more stringent controls on trade with communist countries in the Far East. In 1956, the following 
countries were members of the Consultative Group: Belgium, Canada, Denmark, Federal Republic of 
Germany, France, Greece, Italy, Japan, Luxembourg, Norway, Portugal, Netherlands, Turkey, United 
Kingdom, United States. See NintH BatrLe Act Report 15-20. 

°° Almost all the participating countries maintain the following trade-controls methods: a system of 
export licenses, which frequently includes end-use checks and IC/DV procedures; financial controls 
which require a check by officials on receipts and expenditures of foreign exchange; transit controls 
requiring permits and licenses for re-export, as well as checks on ultimate destination; and shipping 
controls aimed at preventing the carriage of strategic goods to Communist China, North Korea, or North 
Vietnam, as well as the denial of bunkering facilities to vessels engaged in such carriage. See NINTH 
BattLe Act Report app. C. 

100 Mutual Defense Assistance Control Act of 1951, § 102(b), 65 Stat. 644, 22 U.S.C. § 16114 
(1952). Thus far, aid has never been withheld, although official portests have occasionally been made. 

202 “On February 24 Anc. Etabl. Hofman, an import-export firm of Ghent, Belgium, and its owner, 
Andre Gryp, were barred from all U.S. export privileges for the duration of U.S. export controls for 
illegal diversion of U.S. boron products and paraffin wax valued at over $70,000. Violations of U.S. 
export control regulations were further aggravated by false statements made to U.S. Government officials 
investigating the diversions. The firm’s defense that it did not violate Belgian laws in transshipping 
the materials was rejected on the grounds that the recipients of U.S. goods who are informed of U.S. 
restrictions on their dispositions are bound by such restrictions.” U.S. Dep't of Commerce, Export 
Control, 1st quarter 1958, p. 19. (Emphasis added.) 

102 Following the Korean armistice of July 27, 1953, CHINCOM members other than the United 
States expressed concern over the wide divergence between the China and East European control lists. 
These members have subsequently made extensive use of an exceptions procedure which has permitted them 
to export goods to Communist China which do not appear on the strategic lists for Eastern Europe. The 
items on which exceptions have been made include tractors, trucks, motor vehicles and parts, rubber, 
low-grade iron, and steel products. See NintH Batre Act Report 37-42. 

Because of limitations of space, discussion of United States restrictions on exports to and imports 
from Communist China and North Korea is confined to the present footnote. In March 1950, export 
controls on shipments to Communist China were made coextensive with the existing controls applicable 
to the European communist countries, according to id. at 32. Immediately following the invasion 
of South Korea, the United States, in June 1950, invoked a total embargo on exports to North Korea. 
15 Fep. Rec. 4189 (1950). On December 3, 1950, the United States imposed a complete embargo 





516 Law AND CONTEMPORARY PROBLEMS 


C. Credit and Exchange Controls 

One of the more severe American restrictions upon trade with the Soviet Union 
is the Johnson Act of 1934, as amended, which makes it a crime for any individual, 
partnership, or private corporation or association to extend any loan to a foreign 
government which is in default in the payment of its obligations to the United States 
Government.’ The Act exempts public corporations created pursuant to special 
congressional authorization and seems to exempt corporations in which the Govern- 
ment of the United States exercises a controlling interest..°* The term “loan” in the 
Johnson Act has been construed not to apply to normal commercial credits,’®’ but it 
is considered to apply to credits beyond six months.’°* This limitation of six months 
upon private credits is an obstacle to the supply of plant and equipment, where 


on all exports to Communist China and Manchuria. 15 id. at 8563. The embargo has been rigorously 
enforced and is still in effect. As a result of this embargo, there has been practically no United States 
export trade with Communist China or North Korea since 1951. (There were shipments to Communist 
China of $6,000 in 1954, which represented the value of automobiles for use of a diplomatic mission; 
of $2,530 in 1955, which represented shipments of printed matter under a general export license; and 
$12,073 in the first three quarters of 1957, which represented automobiles and parts for use of diplomatic 
missions of friendly foreign governments. U.S. Dep’t of Commerce, Export Control, 3d quarter 1957, pp. 
13-14.) 

The prohibition of imports from Communist China and North Korea is effected by Treasury Regula- 
tions of December 17, 1950, issued under Section 5(b) of the Trading With the Enemy Act, which 
prohibits involvement in any financial or commercial transactions, by persons subject to United States 
jurisdiction, that relate to the transfer of money, credit or goods to or from Communist China or North 
Korea. 31 C.F.R. §§ 500.201, 500.204 (Supp. 1957). In fact, such transactions have been author- 
ized only in the most exceptional cases. 

Thus, in contrast with its approach to trade with the Soviet Union and East European communist 
countries, the United States has sought a total embargo on trade with Communist China, rather than 
selective controls on strategic items. This is undoubtedly connected with ideas of moral outlawry stem- 
ming from the Korean conflict. An official report on the Battle Act states: ‘‘The reason for the United 
States’ prohibition against all exports to Communist China was not that every; kind of merchandise was 
considered to be directly helpful on the battlefield. Rather the prohibition was based on a deep-felt 
conviction that an aggressor nation, engaged in fighting and killing the troops of the United States and 
other free countries, ought to be subjected to the maximum possible economic pressure, and that we 
ought not to supply its economy with any articles whatever, even civilian-type articles.” 3 Murvat 
DereNsE AssistaNCE Report 34 (1953). 

For reasons not explained, the embargo does not extend to imports from Outer Mongolia (chiefly furs 
and animal hairs), although it does extend to exports to Outer Mongolia. Cf. U.S. Dep’t of Commerce, 
Export Control, 4th quarter 1957, p. 48. 

*°8 62 Stat. 744 (1948), 18 U.S.C. § 955 (1952). The penalties for violation are a fine of not more 
than $10,000 or imprisonment for not more than 5 years or both. 

*°* Ibid. The language is somewhat obscure. The act applies to any “person,” and “person” is said 
to include any “individual partnership, corporation, or association other than a public corporation 
created by or pursuant to special authorization of Congress, or a corporation in which the Government 
of the United States has or exercises a controlling interest through stock ownership or otherwise.” The 
comma after the word “Congress,” taken together with the absence of a comma after the word ‘“‘associa- 
tion,” would suggest that a corporation in which the Government of the United States has a controlling 
interest is contained within the definition of “person.” However, the repetition of the word “or” sug- 
gests that a corporation in which the Government has a controlling interest is excluded. In terms of 
the purpose of the statute, it would seem that if public corporations created by Congress are excluded, 
Government-controlled corporations would also be excluded. Special legislation was enacted to exempt 
the Export-Import Bank from the Johnson Act. 59 Strat. 529 (1945), 12 U.S.C.A. § 635h (1952). 

105 38 Ops. Atty. GEN. 505 (1934). 

%°° This is the opinion of the Attorney General's office, as given informally in response to inquiries by 
American businessmen. The point has never been tested in court, nor is it likely that any businessman 
would deliberately take the risk of such a test. 
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longer credits are not abnormal. The Soviet Government is considered to be in 
default on its obligations to the United States Government for debts of the Russian 
Government incurred during World War I, for the value of relief supplies furnished 
on credit under authority of the Act of February 25, 1919, and for obligations in- 
curred during World War II under the Lend-Lease Act.’ 

Otherwise, there are no restrictions upon payments by American citizens to the 
Soviet Union or other communist countries, except Communist China and North 
Korea. There are, however, restrictions upon delivery of checks drawn on the 
United States Treasury to payees within the territories of all communist countries, 
except Yugoslavia and, since 1957, Poland. 

In 1940, Congress provided that no checks drawn against United States funds 
should be sent from the United States for delivery in a foreign country, where the 
Secretary of the Treasury had determined that conditions in that country were 
such that “there is not a reasonable assurance that the payee will actually receive 
The act 


»108 


such check or warrant and be‘able to negotiate the same for full value. 
does not affect checks in payment for salaries or wages, or goods purchased by the 
United States Government. 

The Secretary of the Treasury has determined that “postal, transportation, or 
banking facilities in general or local conditions in Albania, Bulgaria, Communist- 
controlled China, Czechoslovakia, Estonia, Hungary, Latvia, Lithuania, Rumania, the 
Union of Soviet Socialist Republics, the Russian Zone of Occupation of Germany, 
and the Russian Sector of Occupation of Berlin, Germany, are such that there is not 


a reasonable assurance that a: payee in those areas will actually receive checks or 


warrants drawn against funds of the United States, or agencies or instrumentalities 
109 


thereof, and be able to negotiate the same for full value. Checks drawn against 


the United States Treasury are, therefore, not delivered to payees within these coun- 
tries. The removal of Poland from this list in 1957 was not explained by the im- 


provement in “postal transportation, or banking facilities in general or local condi- 


tions” in that country.'?® 


There are no federal restrictions upon private inter vivos transfers of currency to 


797 According to the Commissioner of Accounts of the Treasury Department, the June 30, 1958 in- 
debtedness totals $573,270,081.23, which is made up of principal in the amount of $192,601,297.37 and 
accrued interest in the amount of $380,668,783.86. The principal indebtedness consists of approximately 
$187,700,000 cash advanced by the United States Treasury under the authority of the Liberty Bond Acts 
of 1917, 40 SraT. 35, 288; approximately $400,000 value of surplus war goods sold on credit under 
authority of the Act of July 9, 1918, 40 Stat. 844; and approximately $4,500,000 value of relief supplies 
furnished under the Act of Feb. 25, 1919, 40 Stat. 1161. The statement that the Soviet Union is also 
indebted to the United States under its lend-lease account has been made by the Office of the Legal 
Adviser of the Department of State in response to inquiries concerning the applicability of the Johnson 
Act to the Soviet Union. 

108 54 Strat. 1086 (1940), 31 U.S.C. § 123 (1952). 

700 31 C.F.R. § 211.3 (Supp. 1957). The Soviet Zone of Occupation of Germany, the Soviet Sector 
of Occupation of Berlin, Albania, and Bulgaria were added May 10, 1950. 15 Fep. Rec. 2938 (1950). 
Czechoslovakia, Estonia, Hungary, Latvia, Lithuania, Poland, Rumania, and the Soviet Union were 
added February 27, 1951. 16 Fep. Rec. 1818 (1951). The other countries were added April 21, 1951. 
16 Fep. Rec. 3479-3480 (1951). 

120 52 Fep. Rec. 4134 (1957). 
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any persons in any country except Communist China and North Korea.'’’ Thus, 


any private person in the United States may remit funds to any recipient in the Soviet 
Union, in any amount, by a simple authorization to a private bank, and without 
any possibility of governmental interference. 


D. Restrictions upon Access of Soviet Trade Officials to 
United States Markets 


1. Exclusion of Soviet trade delegations 

In connection with diplomatic recognition of the Soviet Union in 1933, the 
United States refused the Soviet request to appoint to the Soviet Embassy a trade 
delegate with diplomatic status. It agreed only to the appointment of a Commercial 
Attaché, with the understanding that such officer would not engage in commercial 
transactions of any sort.’’* The stated purpose of this restriction is to avoid problems 


arising from the claim of sovereign immunity in connection with trade transac- 


tions.!!* 


Soviet foreign trade combines may buy and sell in the United States through com- 
mercial representatives. Also, there exists a New York corporation, the Amtorg 
Trading Corporation, whose shares are held in escrow in Moscow, which buys and 


sells in the United States as agent for Soviet foreign trade combines. 


2. Registration as foreign agents 

Under the Foreign Agents Registration Act of 1938, as amended, no person may 
act as an agent of a foreign government unless he has filed with the Attorney General 
of the United States a statement of his relation to his foreign principal, the nature of 
his business, his income and disbursements, and a detailed description of his 
activities.""* Under section 3(d) of the Act, persons engaging “only in private, non- 
political, financial, mercantile or other activities in furtherance of the bona fide trade 
or commerce of a foreign principal” are exempted from registration; however, the 


111m most states, there are restrictions on testamentary transfers based on state statutes or state court 
decisions authorizing probate courts to withhold funds in estates if they find that the beneficiaries will 
not enjoy the benefit, use, or control of money remitted to them. See, e.g., N.Y. Surr. Cr. Act § 269; 
N.J. Rev. Strat. § 3A: 25-10 (1951); Mass. Gen. Laws c. 206, § 27A (1932); Onto Rev. Cope Ann. 
§ 2107.52 (Page 1954); Conn. GEN. Stat. § 2946d (Supp. 1955); Micn. Stat. ANN. § 27.3178 (306a) 
(Supp. 1955); Ox a. Srat. tit. 60, § 121 (1951); cf. CaL. Pros. Cope §§ 259, 1026. Under these 
statutes, courts have often denied transfer of funds in estates to beneficiaries living in the Soviet Union 
and other communist countries. See, ¢.g., Matter of Best, 200 Misc. 332, 107 N.Y.S. 2d 224 (Surr. 
Ct. 1951); In re Mazurowski, 331 Mass. 33, 116 N.E.2d 854 (1954). Cf. Heyman, The Non-Resident 
Alien’s Right to Succession under the Iron Curtain Rule, 52 Nw. U. L. Rev. 221 (1957); Scheller & 
Mayda, Payment of Estate Shares to Beneficiaries Behind the “Iron Curtain,’”’ Wis. Bar. Bull., June 1955, 
p. 17; Chaitkin, The Rights of Residents of Russia and Its Satellites to Share in Estates of American 
Decedents, 25 So. Carir. L. Rev. 297 (1952); Note, Beneficiaries Behind the Iron Curtain, 7 W. Res. L. 
Rev. 179 (1956). 

148 See Memorandum by the Department of State to the Soviet Embassy, Dec. 20, 1933. U.S. Dep’r 
oF State, ForeiGn RELATIONS oF THE UNireEp States, THe Soviet UNIon 1933-1939, at 51 (1952). 

™8 During World War II, there was an official Soviet Government Purchasing Commission in Wash- 
ington which handled all orders for military and other goods shipped under the Lend-Lease Act. Dis- 
putes arising from the Commission’s activities were resolved through diplomatic channels. 

Foreign Agents Registration Act of 1938, § 2, 52 Star. 632, as amended, 22 U.S.C. § 612 (1952). 





SoviET-AMERICAN TRADE 519 


Attorney General has a wide discretion to deny the exemption to persons who carry 
on “any political activity,” including lobbying, propaganda, collection of intelligence, 
and similar activities.° Since 1949, Amtorg personnel have been required to register 
and to report all their activities in detail. 


3. Travel restrictions 

On June 7, 1941, the United States imposed retaliatory travel restrictions on 
Soviet officials, but these were withdrawn after the German attack on the Soviet 
Union on June 22, 1941.""° In 1952, retaliatory travel restrictions were again imposed 
on Soviet officials;1*” and in 1955, they were imposed on all resident Soviet citizens 
who are in possession of valid passports issued by the Government of the Soviet 
Union, other than United Nations employees.''® Under the restrictions, Soviet citi- 
zens are prohibited from travelling to certain cities and certain areas of the country— 
chosen to correspond roughly to cities and areas of the Soviet Union to which Ameri- 
can citizens are not allowed to go. However, the restrictions are not absolute; Soviet 
citizens who are temporarily admitted to the United States for some specific purpose 
“may be granted access to a closed city or area if their presence in such city or area 
is germane to the purpose of the visit for which they were admitted.”""® Even for 
resident representatives, a showing of adequate business reasons for presence in a 
closed zone would probably result in a temporary accommodation. 


4. Visa requirements 

The Immigration and Nationality Act of 1952 provides that aliens who are 
members of a foreign Communist Party are ineligible to receive visas and are ex- 
cluded from admission into the United States, but that this provision is inapplicable 
“upon a basis of reciprocity, | to] officials and employees who have been accredited by 
a foreign government recognized de jure by the United States, who are accepted by 
the Secretary of State.”"*° In effect, this means that officials of foreign trade com- 
bines or other economic organizations of communist countries (including Yugo- 
slavia) would be eligible to receive visas only by permission of the Secretary of State. 

Under the same Act, every alien who applied for a visa was required to be 


registered and fingerprinted, except that the requirement could be waived, at the 
discretion of the Secretary of State, for officials and employes of foreign govern- 
ments.’*!_ Representatives of trading organizations of the Soviet Union and other 
countries of planned economy are “officials” within the meaning of the Act. In 1957, 


the fingerprinting requirement was waived in the case of most nonimmigrant 
122 


aliens. 


118 See 28 C.F.R. § 5.303 (1949). ‘‘Political activity” is defined in 28 C.F.R. § 5.100(a)(ii) (1949). 
116 4 Dep’r State BULL. 702, 748 (1941). 

“7 Dep’t of State Press Release No. 181, March 10, 1952. 

118 Id. No. 1, January 3, 1955. 

119 Thid. 

139 Immigration and Nationality Act of 1952, § 101, 66 Star. 166, 8 U.S.C. § r101(15) (A) (ii) (1952). 
™81 1d. § 221, 66 Srat. 191, 8 U.S.C. §§ 1201, 1201(b) (1952). 

722 This waiver was by amendment of 22 C.F.R. § 41 (1958). See 22 Fep. Rec. 8119 (1957). 
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E. Use of Foreign Trade to Achieve Political Objectives 


The United States consciously seeks to adapt its foreign trade to its over-all 
foreign policy. It is handicapped in this, however, by the fact that the Government 
has at its disposal very few means by which it can directly allocate foreign trade. 
It can sell agricultural surpluses, purchased from farmers under price-support legisla- 
tion, to countries whose foreign policy it is seeking to influence. It can extend 
technical assistance by sending specialists and setting up capital development projects. 
Such direct positive governmental assistance forms a relatively small part of our 
total aid. The chief means by which the United States can extend foreign economic 
aid is by government grants and by credits to foreign governments to finance Ameri- 
can exports. For the past decade, Congress has voted several billion dollars each year 
for such aid. Most of this money has been spent to improve the military and eco- 
nomic condition of West European allies. Some aid, however, has gone to com- 
munist countries. Thus, in 1948 and thereafter, the United States gave credits to 
Yugoslavia which enabled that country to obtain vitally needed commodities which 
she had hitherto received from other communist countries; and in 1957 and 1958, 
credits were extended to Poland to enable that country to purchase surplus farm 


goods and mining machinery.’** 


4 


128 The first agreement between the United States and Communist Poland, concluded on June 7, 
1957, provided for the sale and shipment of $18,900,000 of surplus agricultural commodities, with 
payment in Polish zlotys, pursuant to tit. I of the Agricultural Trade Development and Assistance Act of 
1954, as amended. The zlotys were to be deposited to the account of the United States, and on the 
same date of such deposit, were to be converted and transferred to a special dollar denominated account 
to the credit of the United States in the National Bank of Poland. Poland agreed to purchase for dollars 
the balance of zlotys unexpended in 1962, to the extent of $726,000 annually. Surpius Agricultural 
Commodities Agreement With the Polish People’s Republic, June 7, 1957, [1957] 8 U.S.T. & O.1.A. 799, 
T.I.A.S. No. 3839 (effective June 7, 1997). 

In addition, the United States loaned Poland $30,000,000, administered through the Export-Import 
Bank, for the purchase of surplus products and mining machinery. This line of credit is repayable at 
4%% interest in dollars over a 20-year period, beginning in 1962. N.Y. Times, June 8, 1957, p. 1, col. 5. 

On Aug. 14, 1957, the June 7th agreement was supplemented by the additional financing by the 
United States of wheat and cotton sales totaling $46,100,000, in return for zlotys under the same arrange- 
ment. Agreement Amending the Surplus Agricultural Commodities Agreement With the Polish People’s 
Republic of June 7, 1957, [1957] 8 U.S.T. & O.1.A. 1289, T.I.A.S. No. 3878 (effective Aug. 14, 1957). 

On Feb. 15, 1958, a second surplus agricultural commodities agreement was entered into, with the 
United States undertaking the financing of the sale of $73,000,000 of commodities and transportation, with 
payment in zlotys under arrangements similar to those of the June 7, 1957 agreement. Poland agreed 
to buy back for dollars unexpended zlotys at the annual rate of $2,810,000, beginning in 1963. 
Surplus Agricultural Commodities Agreement with Poland, Feb. 15, 1958, T.I.A.S. No. 3991 (effective 
Feb. 15, 1958). At the same time, a second loan of $25,000,000 was extended to Poland for the 
purchase of raw materials and machinery for consumer goods industries. The loan, like the one in 
1957, will come from the President’s special assistance fund and will be administered by the Export- 
Import Bank. N.Y. Times, Feb. 16, 1958, p. 1, col. 8. 

Also, Poland has now been placed in a separate category from other East European countries for 
export control purposes. An official of the United States Department of Commerce has stated: “Except 
for a list of approximately 50 commodities, and except for unpublished technical data, exports to 
Poland are subject to no more restriction than, say, to England or Italy. A considerable sum of money 
has been loaned to Poland by the United States, and considerable quantities of modern equipment have 
been approved against these credits for export under approved government programs to further the 
industrial development of Poland, and to increase the economic well-being of her people.” Address by 
Frank W. Shaeffer, supra note 92. 

In addition to 63 items on the so-called “Polish exceptions list,” 15 C.F.R. § 371.52 (1957) (to which 
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ConcLusIONs 

It is apparent from the foregoing analysis that the existing legal framework is 
hardly adequate to support normal trade relations between the Soviet Union and the 
United States. The legal obstacles to trade—on both sides—are due in part to the 
strained political relations between the two countries, and in part to differences in 
their respective systems of trading. 

On the Soviet side, we have seen that despite important adaptations of the 
system of foreign trade to the requirements of the international commercial and 
legal order, there is need for still further adjustment: 

1. Problems created by the doctrine of sovereign immunity, though substantially 
reduced by the establishment of legally responsible foreign trade combines, are not 
entirely eliminated. 

2. Although the combines have accepted the basic concepts and institutions of 
commercial law and custom common to the international trading community, the 
foreign trader who deals with them must still contend with certain features of Soviet 
law arising from the fact that their representatives are state officials subordinate ad- 


ministratively to the Ministry of Foreign Trade. 

3. Despite the apparent fairness of reported decisions of the Soviet Foreign 
Trade Arbitration Tribunal, and assuming its impartiality in fact, there remains an 
open question of its legal capacity for impartiality or, to put it more precisely, the 


potentiality of abuse of its independence. 

4. The insulation of the ultimate consuming or producing enterprise from the 
foreign exporter or importer, although occasionally overcome in practice, is fostered 
by the monopolization of foreign trade transactions by a relatively small number of 
central agencies which are essentially brokers. 

5. The secrecy of Soviet authorities concerning the details of foreign trade 
planning and concerning Soviet market conditions, though somewhat relaxed in re- 
cent years, is a substantial obstacle to normal trade relations. 

6. Similarly, the virtual impossibility for foreigners to establish branch offices, 
licensing arrangements, and other means of maintaining close and enduring contacts 
with Soviet industry is a substantial obstacle to normal trade relations. 

Every one of these obstacles could be reduced, and some of them could be re- 

moved entirely, without making any fundamental change in the Soviet system of 
trading: 
85 commodities were added and from which 30 were subtracted in January, 1959, as a consequence of 
the removal of some 300 commodity entries from the Positive List in November 1958, Bureau of Foreign 
Commerce, Current Export Bulletin No. 810, Jan. 8, 1959), and to unpublished (or not generally avail- 
able in published form) technical data, id. § 385.2, to which Mr. Shaeffer referred, Poland is also 
subject to restrictions on ship stores, plane stores, and crew and registered carrier stores, id. §§ 371.13 
and 372.7, and on shipments of limited value. Id. § 371.10; cf. also id. § 371.9. 

Poland has been removed from the list of countries to which the Treasury prohibits the sending 
of government checks. Supra note 110. 
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1. By treaty, the Soviet Union could waive all claims of sovereign immunity by 
its trading organizations.!** 

2. In some instances by legislation and in others by contract, various features 
of Soviet law which are inappropriate for international trade could be eliminated. 

3. Settlement of disputes could be handled by a special arbitration board con- 
sisting of American, Soviet, and third-country members;'** at the very least, the 
panel of the Soviet Foreign Trade Arbitration Commission should contain a sub- 
stantial number of Westerners who would be known and respected by Western 
businessmen, 

4. The decentralization of Soviet industry and construction which is now taking 
place could be extended to Soviet foreign trade, and some state industrial enterprises, 
at least, could be given direct access to foreign markets.'** 

5. A great deal more information could be made available to foreigners regard- 
ing both the details of the planning system and the details of the plans themselves. 

6. Branch offices and licensing arrangements could be permitted to foreign 
firms, and some protection, at least for foreign patents could be assured.’** 

All of these steps would contribute to the creation of a climate favorable to ex- 
panded commercial relations, without altering the basic characteristics of the Soviet 
system of foreign trade. 

On the American side, the time has come to weigh the utility of each of our 
various types of restrictions from both a military and an economic viewpoint, and 
to attempt to establish a system of controls which will make sense from both view- 
points. On the import side, virtually all special restrictions directed against com- 
munist countries could be removed without any adverse effect upon our military 
or economic welfare. If there was any military or economic justification for such 
restrictions in the past, based upon the existence of a dollar shortage in other 
countries, such justification no longer exists: the communist countries can sell their 
furs, oil, chrome, chemicals, cameras, etc., elsewhere than in the United States with 
more or less equal advantage to themselves and with adverse effect upon us to the 
extent that we wish to purchase such goods. An exception to this is manganese 
and other strategic goods for whose supply we should not become dependent upon 

124 C#. discussion supra 484-85, 486, 490. 

125 Cf, discussion supra 490-92. 

126 Cf. discussion supra 485, 493-95. The establishment of a joint Soviet-American arbitration commis- 
sion was proposed to the Soviet Foreign Trade Arbitration Commission by the American Arbitration 
Association in 1946. American Arbitration Association Press Release, May 1, 1946. 

227 Cf. discussion supra 497-99. The decentralization of industry has consisted chiefly in the estab- 
lishment of over 100 economic regions in the Soviet Union, with the transfer of administration of many 
industries from central ministries in Moscow, many of which have been dissolved, to regional economic 
councils. Central control is maintained through representation of the regional economic councils on 
the councils of ministers of the 16 republics and through representation of the republican councils of 
ministers on the Council of Ministers of the Soviet Union. There has been no talk of decentralization 


of foreign trade in the Soviet Union (though there has been such talk, and some steps in that direction, 
in Poland), beyond informal reports that some regional economic councils have the right to resist Min- 


istry of Foreign Trade orders. 
188 Cf. supra note 53. 
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the communist countries; the import of such goods should be limited, however, by 
quotas rather than by customs duties, since thereby we would be in a position to 
import them in small enough quantities to do us no harm and some good. The 
principal changes required to assure equality of treatment would be the elimination 
by Congress of tariff discrimination against products imported from communist coun- 
tries and of the prohibition against the importation of certain kinds of furs and 
skins,'*° 

With respect to exchange controls, the administrative restriction upon the sending 
of Treasury checks to East European countries (other than Yugoslavia and Poland) 
affects chiefly persons entitled to American veterans’ benefits, United States Gov- 
ernment pensions, and the like, and hence the elimination of this restriction would 
not affect trade directly; it would, however, help to create a more favorable political 
climate for trade. 

As for American exports to communist countries, our Positive List could be 
brought into harmony with that of Canada and of the West European countries, 
and general license privileges could be granted for all goods not on the Positive List, 
without, it would seem, jeopardizing our security. Not much is gained from a 
security standpoint by preventing the Soviets from buying here what they can buy 
from our Canadian or West European competitors.'*° To eliminate the Positive 
List altogether, however, as the Soviet leaders wish us to do, would involve the 
danger that private exporters could sell to. the Soviet Union or other communist 
countries goods of military importance. 

The Soviet Government does not need to use the device of a Positive List, for it 
directly controls all Soviet exports and imports. It is, therefore, not bound by con- 
ceptual distinctions between strategic and nonstrategic items. It can export strategi¢ 
goods when it is strategic to do so, and can import nonstrategic goods when it’ is 
strategic to do so. The United States Government exercises, for the most part, only 
indirect, or secondary, controls on exports; it either grants or denies license applica- 
tions of private exporters. Its general standard for granting or denying such applica- 
tions is the broad one of “national security interests,” and to make this standard 
meaningful, it declares in advance that certain exports are “peaceful” and others are 
“strategic” and the rest are in between. But however conscientiously such a classifica- 
tion of exports may be made and administered, it is bound to be unsatisfactory. 
Aluminum was until the end of 1958 on the Positive List, but in 1958, the Soviet 
Union exported aluminum in large quantities and at low prices. Benzene, although 


12° Cf, discussion supra 505-09. The present laws on dumping, on countervailing duties, on equaliza- 
tion of costs of production, on retaliation against discrimination, on private loans to foreign governments, 
and on governmental purchases are not directed solely, or even principally, against the Soviet Union or 
other communist countries, so that their existence cannot be considered as in itself discriminatory. Whether 
they make sense is another question. Treasury licensing of imports of specific goods from communist 
countries is designed to prevent the transshipment of those goods from Communist China; as indi- 
cated supra note 102, our policy regarding trade with Communist China and North Korea is regarded 
as distinct from our policy regarding trade with other communist countries. 

18° Cf. N.Y. Times, March 14, 1958, p. 36, col. 8; id., July 13, § 3, p. 1, col. 2; id., Aug. 21, 1958, 
p. 2, col. 4; id., Sept. 27, p. 27, col. 3. 
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not on the Positive List, is also not on the GLSA list and hence requires a validated 
license for export to the Soviet Union, but that country recently contracted to sell 
Dow Chemical Company benzene to the value of some $13,000,000."*" 

Above all, the concept of a Positive List of strategic exports as the major device 
for governmental control of trade with the Soviet Union fails to meet the problem 
of reciprocity, in the sense of mutual advantage to the two countries. An American 
trader who buys Soviet furs, for example, is rarely in a position to ask the Soviet 
Government, “Why won’t you buy American cosmetics?” The American trader 
is properly concerned only with his own business.'** Soviet buyers and sellers, on 
the other hand, operate under a foreign trade plan which is designed to serve the 
national interests of the Soviet Union. To the extent, then, that the Soviet Union 
trades with American firms, it is planning American foreign trade. Our export 
licensing system sets limits to our trade with the Soviet Union, but it does not exert 
a positive influence on that trade; it affects only remotely what the Soviets sell to us, 
and only indirectly what they, in fact, buy from us. 

The United States Government could protect our national interests, and at the 
same time promote American-Soviet trade, by entering into a bilateral trade agree- 
ment with the Soviet Government authorizing the exchange of particular goods in 
particular quantities over a particular period of time. Whether such an agreement 
provided for a relatively small or a relatively large volume of trade, it would have 
advantages for both sides. From the Soviet viewpoint, it would eliminate difficulties 
created by the complexity of our export-licensing system, since the United States 
Government would promise in advance to issue licenses within the limits of the 
trade agreement; and it would enable the Soviet Ministry of Foreign Trade more 
effectively to gear its trade with the United States into the Soviet planning system. 
From the American viewpoint, it would ensure that our trade with the Soviet Union 
is to the advantage of the nation as a whole, and not merely of those particular 
exporters or importers who are now able to get through the meshes of both Soviet 


and American controls. 
By a trade agreement of the kind suggested, the American national interest could 


be promoted in the following ways: 
1. Our Government could assure the supply into this country of some Soviet 


181 Cf. N.Y. Times, Nov. 29, 1958, p. 1, col. 5. Benzene was also imported from the Soviet Union 
in relatively large quantities in 1956 ($10,532,000) and 1957 ($6,299,000). U.S. Dep’t of Commerce, 
Export Control, 3d quarter 1958, p. 34. 

182 Occasionally, such a private arrangement is worked out. Thus, it was announced recently that a 
New York export-import concern had arranged for the sale to the Soviet Union of 20,000 tons of cold- 
rolled steel sheets and the simultaneous purchase from the Soviet Union of 80,000 tons of high-grade 
metallurgical chrome ore used in making stainless and other specialty steels and high-temperature alloys. 
The New York broker stated that the transaction “technically was not a barter arrangement,” since he 
paid for the ore and the Soviets paid for the steel, both sales being at “going world prices,” but that the 
cost of the ore was about that of the steel. N.Y. Times, Jan. 9, 1959, p. 35¢, col. 4. One may surmise 
that it was easier for the broker to obtain the United States export license for the steel in view of the 


concurrent import of the chrome. 
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products which our importers want but which are not now available because the 
Soviets are selling them under trade agreements with other countries. 

2. It could assure the purchase by the Soviets of some products they now procure 
from our exporters’ competitors in other countries. 

3. It could prevent purchase by the Soviets of very small quantities of machinery 
bought merely as models to be copied—a practice of which we often complain. 

4. The extra bargaining power which the Soviet combines derive from their 
monopolistic character could be partially offset. 

5. An even more efficient protection would be provided against export of strategic 
goods than is possible under our present system of controls, since our Government 
could determine in advance which products desired by the Soviets it would be 
willing to license. 

6. Some of the obstacles to normal trade relations created by the Soviet system, 
listed above, could be reduced. 

In solving some of the old problems, such a trade agreement would also create 
new ones. The most our Government would or should be willing to do is to 
agree to issue export licenses to private traders for the products listed in the agree- 
ment and—Congress willing—to remove discriminations against Soviet imports.'** 
Whether the Soviet Government would be willing to make firmer commitments, 
in view of its administrative control over its export-import combines, would be a 
matter for negotiation. In any case, problems of fulfillment of the agreement would 
inevitably arise. It would remain for our private traders to make contracts with 
the Soviet export-import combines, in which matters of price, quantity, quality, 
time and method of delivery, and other conditions of particular transactions would 
have to be worked out. It would be necessary to devise proper techniques for coun- 


teracting any delinquency in the execution of contracts and to ensure that the 
deliveries ultimately corresponded as nearly as possible with the terms of the agree- 


ment. 

In June 1958, Sovie. Premier Khrushchev proposed such a Soviet-American trade 
agreement in a letter to President Eisenhower.'** The letter listed types of industrial 
products of a peaceful nature which the Soviet Union would like to purchase in 
the United States, and types of products which the Soviet Union would offer to sell 


188 According to one view, a most-favored-nation clause in treaties between planned and free-market 
economies benefits only the. planned economies, which may continue to discriminate administratively 
against imports from a country while granting tariff equality. See Domke & Hazard, State Trading 
and the Most-Favored-Nation Clause, 52 Am. J. Int’L L. 55 (1958). It is submitted that the authors 
have taken too narrow a view of the function of the most-favored-nation clause. Historically, it is true, 
its primary function has been to assure equality of treatment with respect to customs duties, and this 
remains its primary function for a country like the United States, in which the tariff is the primary means 
of import control. The principle of nondiscrimination, however, which underlies the most-favored-nation 
clause, may easily be extended to controls other than tariffs. In trade agreements between planned and 
free economies, the most-fayored-nation clause should be particularized; that is, reciprocity should be 
secured by particular nondiscrimination clauses relating to such matters as granting of visas, access to 
courts, access to markets, use of shipping, and the like, as well as to customs duties. 

18439 Dep’r StaTE BULL. 200 (1958). 
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in the United States.*° It also proposed that American specialists be sent to the 
Soviet Union and that licensing agreements could be made in individual cases. 
It suggested that a very large expansion of Soviet-American trade would raise ques- 
tions concerning the possibility of long-term credits, but added that “of course, it is 
possible to begin the development of commerce on the basis of reciprocal deliveries.” 

The letter also stated: “It is also obvious that the development of trade between 
the U.S.S.R. and the U.S.A. will require the creation of the requisite contractual and 
legal basis. The question of creating such a basis, as well as that of implementing 
a program for purchases of American goods and deliveries of Soviet goods, and also 
payments for them, could, provided the Government of the U.S.A. consents, be sub- 
ject to intergovernmental negotiation.” 

President Eisenhower’s reply stated that “the United States favors the expansion 
of peaceful trade with the Soviet Union,” but it rejected the bid for an intergovern- 


mental agreement. “As you know,” the President wrote,'*® 


United States export and import trade is carried on by individual firms and not under 
governmental auspices. There is no need, therefore, to formalize relations between United 
States firms and Soviet trade organizations. Soviet trade organizations are free right now, 
without any need for special action by the United States Government, to develop a larger 
volume of trade with firms in this country... . Furthermore, many of the more im- 
portant Soviet trade items mentioned in your letter are accorded duty-free entry into 
the United States. While the extension of long-term credits for Soviet purchases in the 
United States would raise complex legal and political questions, the normal commercial 
credit terms presently available to Soviet trade organizations permit the further expansion 


of trade between our two countries. 


The President added: “I am asking the Department of State to examine the spe- 


cific proposals contained in your letter and to communicate further with your govern- 


ment.” To date, there has been no announcement of a further communication by 
the Department of State. 

While it is undoubtedly true that Soviet-American trade could be expanded with- 
out any changes in existing American governmental or legal policies or practices, it 


8° The proposal stated that it was directed not to trade in armaments or plant equipment for military 
production, but to industrial equipment for production of consumer goods and to nonmilitary industrial 
products and finished goods, including the following types: refrigeration equipment; installations for 
air conditioning; equipment for the cellulose, paper and wood-processing industries, textile, leather- 
footwear, and food industries; television equipment; equipment for manufacture of packing materials; 
packing, packaging, and automatic-vending machines; pumps and compressors; machinery for the 
mining industry, for the manufacture of building materials, and the mechanization of construction; 
hoisting, transporting, and other equipment; equipment for rolling ferrous metals; pipes for city gas 
lines; and various chemical products, medical equipment, medicines, and certain consumer goods. 

Soviet products which the proposal stated might be exported to the United States included ‘manganese 
and chromium ores, cellulose and paper products, ferrous alloys, platinum, palladium, asbestos, potassium 
salts, lumber, certain chemical products, furs, and other goods,” as well as “a number of types of 
modern machinery and equipment which could be of interest to American firms.” Also the proposal 
stated that “If American firms manifest an interest, the Soviet Union could also consider the question 
of developing the extraction of iron ore for delivery to the U. S. A.” Ibid. 

8° Ibid. The legal difficulties apparently consist in the provisions of the Johnson Act. Cf. supra 
516-17 and notes 103-07. 
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is also true that American restrictions place severe obstacles in the path of such an 
expansion. The products which Khrushchev proposed to buy from American firms 
are, for the most part, neither on the Positive List of strategic exports nor on the 
GLSA list of “peaceful” goods subject to general license for the Soviet area. They 
require, therefore, a validated license, and there can be no advance assurance that 
such licenses will be granted. Since they are, for the most part, industrial plant 
and equipment, it would be necessary for American manufacture exporters to con- 
duct elaborate preparations in order to make bids; few firms would be willing to 
undertake the expense of making such bids without advance assurance that export 
licenses would be granted. Similarly, with respect to Soviet exports to the United 
States, although it is true, as the President stated, that some of the products listed 
by Khrushchev are duty-free, others are subject to a tariff rate higher than that which 
is applied to the same products imported from other countries; and even those 
which are duty-free may fall within the various restrictions which have been men- 
tioned.'*7 

The peculiar problems of creating a proper legal framework for trade between 
the Soviet Union and the United States have a general significance, for they demon- 


strate that the principles of free multilateral trade and the policy of seeking to reduce 


quantitative restrictions and discriminatory practices in international trade, though 


valid for trade among market economies, are inappropriate to commercial relations 
between communist and noncommunist countries. The principles and policies of 
the General Agreement on Tariffs and Trade, designed as a framework for trade 
relations among countries whose trade is carried on primarily by private traders, do 
not meet the problems of trade relations between such countries and other countries 
whose commerce is itself a governmental function. Indeed, the United States has 
by its existing restrictions abandoned both the principle and the policy of free trade 
with communist countries.'** 

Because we cannot cope with the hard fact of the appearance of the Soviet state 
monopoly on world markets without some form of governmental control does not 
mean, however, that we must develop a “Government overseas trade monopoly to 
compete with the Soviet monopoly on equal terms,” as some have proposed.'*® This 
would be to jump from the frying pan into the fire. The better alternative is to try 
to turn down the heat. The Government should try to help businessmen, both in 
dealing with the Soviets and in competing with them; it can do so without going 
into business itself. 

An intergovernmental trade agreement providing for a program of mutual ex- 
changes of particular goods over a particular period would require the creation of a 


187 Supra 505-10. 

188 This was expressly recognized by the dissolution of GATT commitments between the United 
States and Czechoslovakia. 2 GATT, Basic INsTRUMENTS AND SELECTED DocuMENTS 36 (1952). 

78° Such a proposal is reported by James Reston to have been made by “a high official of the United 
States Government,” who said that it had been under discussion “quietly inside our own Government for 
six months . . . but this is so foreign to our normal way of doing business that we dare not mention 
it in public.” N.Y. Times, Dec. 2, 1958, p. 17, col. 3. 
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system of cooperation between our Government and our individual business firms 
which would go far beyond the existing system of governmental controls upon 
private trade with communist countries, without, however, replacing private trade 
with state trading. It would involve, therefore, a readjustment of existing concepts 
of the relationship between business and government in the field of international 
trade; more specifically, it would involve the supplementing of the concept of gov- 
ernment control of business by the concept of active cooperation between govern- 
ment and business in this field. Such a readjustment is required if we are to trade 
on competitive terms with countries which treat foreign trade as a governmental 


function. 
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